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An Independent Bar and 


Independent Judiciary Enrich Democracy 


istorically, one of the le- 

gal profession’s greatest 

strengths has been that 

its members have been 
utterly independent of any commit- 
ment other than to the rule of law. 
An independent judiciary is closely 
connected to, and dependent on, the 
independence of the legal profession 
as a whole, which itself relies on the 
independence of law. Those who are 
impatient with the rule of law or 
reject it outright attempt to secure 
their interest by undermining judicial 
independence. 

Why have there been assaults on 
the judiciary? What are the statu- 
tory threats to judicial indepen- 
dence? Will these attacks continue 
as we enter the 21st century? 
Throughout this country, we have 
seen assaults on judicial indepen- 
dence which include: denial of ad- 
equate funding for the judiciary, leg- 
islative attempts to control 
outcomes of litigation, legislative 
proposals removing rule-making au- 
thority from the Supreme Court, 
proposals permitting legislators to 
make political appointments to the 
judicial nominating commissions, 
bills adding more justices to the Su- 
preme Court, organized negative 
campaigns to drive judges from of- 
fice for making unpopular decisions, 
and attempts by the legislative and 
executive branches to treat the 
courts as ordinary state government 
agencies rather than as a co-equal 
branch of government. What can 
The Florida Bar do to vigorously 
protect judicial independence? 

The cornerstone of American lib- 
erty lies in the power of the courts 
to protect the rights of the people 
from the momentary excesses of po- 
litical majorities. Our court system 
is based not on imposing the will of 


the majority, but on protecting the 
rights of every citizen. More than 200 
years ago, the founders of our nation 
designed a constitutional democracy 
based on a system of checks and bal- 
ances—a form of government that 
is now the model for the world, es- 
pecially for the new, emerging de- 
mocracies. The courts in this coun- 
try and their judiciary help to make 
America unique by protecting our 
rights, defending our freedoms, and 
checking the inevitable abuse of 
power. The American justice system 
resolves over 100 million cases each 
year. The undisputed fact is that most 
of these cases are resolved fairly and 
impartially under the rule of law. 

Current efforts to encroach on ju- 
dicial independence come in a vari- 
ety of forms including special inter- 
est groups. The threat to judicial 
independence in the United States 
will be a slow, incremental erosion. 
It is extremely important for law- 
yers and judges to proclaim that ju- 
dicial independence shall never die 
in this country. If it ever dies, then 
our Constitution is lost and our de- 
mocracy is shattered. 

What can The Florida Bar do to 
vigorously protect judicial indepen- 
dence? 


4 THE FLORIDA BAR JOURNAL/JULY/AUGUST 2000 


First and foremost, we need to 
implement new, creative educa- 
tional approaches when discussing 
judicial independence. There is con- 
cern that the basic role and concept 
of the judiciary is poorly understood, 
not only by the average citizen, but 
also by legislators, policymakers, 
and journalists. The Florida Bar 
must provide literature and continu- 
ing legal education programs defin- 
ing judicial independence and the 
unacceptable threats to it. These 
publications must be focused on par- 
ticular problems and must propose 
specific solutions. 

Second, The Florida Bar must es- 
tablish a judicial institute and im- 
prove dialogue with the legislature. 
There are many members of the 
Florida Legislature who respect and 
understand the importance of an in- 
dependent judiciary. These legisla- 
tors are dedicated public servants. 
However, all members of the legis- 
lature, as well as special interest 
groups and their lobbyists, need to 
participate in this educational insti- 
tute, along with practicing lawyers, 
law professors, and journalists. 
These institutes will develop litera- 
ture that will offer a sustained 
analysis of jurisprudence on sepa- 
ration of powers and due process. 
The institute will study and discuss 
what happens when legislative ac- 
tions interfere with the essential 
function of the courts and what due 
process requires in terms of access 
to the courts. For example, court 
funding is an access to justice issue. 
If the courts are underfunded, then 
our citizens are deprived of their 
constitutional right of access to the 
courts. Education is the key for 
teaching that our courts are the only 
neutral forum that exists today 
which is available to everybody, poor 
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With your help, we are confident that 
the independence of the legal profession 
and the judiciary and the freedoms they 

protect will be preserved. 


or rich, of any gender or race and of 
any political persuasion. Judges as 
members of this third branch of gov- 
ernment are protecting the very in- 
stitution that is essential to our free- 
dom. 

Third, The Florida Bar will ac- 
tively participate in defending 
judges and the courts from unwar- 
ranted attacks. The Florida Bar will 
build trust and confidence by expos- 
ing political threats to judicial in- 
dependence. The reality today is 
that judges are being targeted in- 
creasingly for specific case rulings. 
Such actions have occurred in Ten- 
nessee, Nebraska, and California. 
We must never allow these specific 
threats to occur in Florida. 

As we enter the 21st century, The 
Florida Bar must courageously re- 
spond to these assaults. The courts 
help make America and our wonder- 


ful state of Florida special by defend- 
ing our freedoms and protecting our 
rights. Judicial independence en- 
riches democracy. To undermine this 
independence would mark a drastic 
departure from our nation—ripping 
up our federal and state constitu- 
tions and their values. We cannot 
allow political demagoguery and 
special interests to undermine the 
genius of our constitutional system. 
We must fulfill our duty to protect 
the independence of the bar and the 
judiciary. 

The Florida Bar is all of us. That 
is our strength. With your help, we 
are confident that the independence 
of the legal profession and the judi- 
ciary and the freedoms they protect 
will be preserved. 


HERMAN J. RUSSOMANNO 


Oath of Admission to The Florida Bar 


The general principles which should ever control the lawyer in the practice of 
the legal profession are clearly set forth in the following oath of admission to 
the Bar, which the lawyer is sworn on admission to obey and for the willful 
violation to which disbarment may be had. 

“| do solemnly swear: 

“| will support the Constitution of the United States and the Constitution of 
the State of Florida; 

“| will maintain the respect due to courts of justice and judicial officers; 

“| will not counsel or maintain any suit or proceedings which shall appear to 
me to be unjust, nor any defense except such as | believe to be honestly 
debatable under the law of the land; 

“| will employ for the purpose of maintaining the causes confided to me such 
means only as are consistent with truth and honor, and will never seek to 
mislead the judge or jury by any artifice or false statement of fact or law, 

“| will maintain the confidence and preserve inviolate the secrets of my clients, 
and will accept no compensation in connection with their business except 
from them or with their knowledge and approval; 

“| will abstain from all offensive personality and advance no fact prejudicial to 
the honor or reputation of a party or witness, unless required by the justice of 
the cause with which | am charged; 

“| will never reject, from any consideration personal to myself, the cause of the 
defenseless or oppressed, or delay anyone's cause for lucre or malice. So help 
me God.” 
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Looking at the Past for the Future 


uly 1 marks the beginning of a 
new Bar year and, as you are 
aware, we spent alot of time this 
past year celebrating and com- 
memorating The Florida Bar’s first 
half-century of service to the profes- 
sion and to the people of Florida. 

We recognized the efforts of the 
men and women who have worked 
toward our shared goal of impartial 
justice to all who enter our courts. 
We've worked hard to document and 
preserve our history. 

It’s good, now and then, to take a 
look back on where we have been so 
that we can gain perspective on 
where we are going. 

This new Bar year also marks a 
milestone in my career — my 20th 
anniversary with the Bar. When I 
took over as the Bar’s executive di- 
rector in 1980 there were 27,713 
lawyers in Florida. Now there are 
more than 66,000 members, and we 
add about 2,000 lawyers a year. 

As I reflect on my 20 years of ser- 
vice, I can’t help but think of the tre- 
mendous growth and technological 
advances we have experienced. I’ve 
been around long enough to remem- 
ber when we didn’t have a fax ma- 
chine in the building. Now it seems 
as though there are four on every 
floor. We have gone from typewrit- 
ers and carbon paper to computers 
and laser printers and the changes 
just keep coming. 

To highlight where we were and 
where we are now, consider these 
numbers: 

¢ The number of 50-year members 
has increased from five to 225. 

¢ Over 17,600 ethics opinions by 
phone were rendered last year. 

¢ In 1980 there were 13 sections 
and divisions; now there are 23. 

¢ Twenty years ago there were 44 
standing committees; today, 65. 

Through the years these changes 
have challenged us to find better, 
more efficient ways to communicate 


with and provide service to both our 
members and the public, which at 
times can be a balancing act. 

As we have become more special- 
ized in our practices, we also have 
seen a decrease in the number of 
true general practitioners. I think 
part of that trend is due to the law 
becoming more complicated, at both 
the state and federal levels. We have 
been challenged to provide you with 
the CLE programs and publications 
you need to become better lawyers. 
The Bar annually offers some 90 dif- 
ferent CLE programs, presented 
more than 400 times, comprising 
more than 600 approved CLE credit 
hours. We also offer CLE programs 
on video and audio tapes, practice 
manuals, court rules pamplets, and 
legal forms on disks. Because so 
many of you participate in our CLE 
programs, it has grown to be the 
largest single Bar program. 

Simply the ability for lawyers to 
connect with clients and clients to 
connect with lawyers as the popu- 
lation of both groups spirals upward 
has at times been problematic. 

To bridge the gap, the Bar has cre- 
ated such programs as the Lawyer 
Referral Service, the Prepaid Legal 
Insurance Program, and the Law Of- 
fice Management Assistance Ser- 
vice. 

Our Bar has earned the reputa- 
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tion of being very progressive and a 
leader in our profession. Many pro- 
grams pioneered by our members 
have been replicated across the 
country. The work we did to create 
a Bar-captive insurance company 
(FLMIC), the IOTA program and 
our professionalism efforts come im- 
mediately to mind. Our lawyer regu- 
lation is top notch. In addition to 
programs which resolve disciplinary 
problems, the Bar has devised spe- 
cial activities aimed at preventing 
them, including educational and ad- 
visory programs and drug and alco- 
hol abuse programs. Our current 
work in the area of multidisciplinary 
practices is being followed closely. 
Bars across the country look to 
Florida for leadership and we should 
be proud of that. 

One of the most rewarding aspects 
of this job is working with all the 
lawyers and judges. I have made so 
many close friends over the years 
and developed such good working re- 
lationships with members of the 
Board of Governors, local bar presi- 
dents and section and division lead- 
ers. Getting to know these folks has 
enriched my life. 

If there is one thing I can say with 
certainty regarding my 20 years with 
the Bar, it is that the unified Bar has 
stayed true to its original goals of im- 
parting in its members the principles 
of duty and service to the public and 
profession. And in so doing we have 
grown to be one of the preeminent 
state bars in the country. 

I can think of no alternative sys- 
tem that would better serve the pub- 
lic and the profession than does The 
Florida Bar under the direction of 
the Supreme Court. 

I’m proud to be your executive di- 
rector. 


JOHN F. HARKNESS, JR. 
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HERMAN RUSSOMANNO 
PRESIDENT OF THE FLORIDA BAR 


“A 48-hour-a-day dynamo with a heart of gold.” 


fter Hurricane Andrew ripped through Miami, 

rendering his own home unlivable, Herman 

Russomanno pedaled his bicycle several miles 

past downed electrical lines and fallen trees to 
wind-ravaged Palmer Trinity School. 

He knew he had to help. 

Worrying about theft from the devastated campus af- 
ter that August 1992 disaster, Russomanno struck an 
unusual deal. 

“On the first Sunday after Andrew, I happened to run 
into a group of soldiers, so I said, ‘What’s going on, gentle- 
men?’ This was the 82nd Airborne. They basically said 
they were lost, and they had to set up a perimeter be- 
cause of the problems in the area. So I said: ‘Captain, do 
you know where you're going” And he said, ‘Not exactly.’ 

“T said, “Well, I have a deal for the 82nd Airborne. You 
can use the school as a shelter, but set up a secure pe- 
rimeter for us. I don’t mind having the whole Airborne 
there.” 

And so, the soldiers did just that, with Russomanno 
bringing them dozens of donuts and coffee in the morn- 
ings during their several weeks stay at the school. 

“I had to do it,” Russomanno explains of pitching in to 
help the school, even as he dealt with repairs at his own 
home. “I’ve always been a person who finds it hard to 
say ‘No.” 

Lucky for the lawyers of the Sunshine State, Herman 
J. Russomanno has said “Yes” to leading The Florida Bar 
as the next president. 

Chuck Baumberger, past president of the Dade County 
Bar Association and past chair of the Trial Lawyers Sec- 
tion, observed firsthand Russomanno’s combination of bril- 
liant lawyering, pro bono service, and community spirit, 
when they served together on Palmer Trinity’s board and 
had to deal with Andrew’s destruction of the school. 

“He negotiated so that there was a 
stream of money coming in immediately, 
and he was able not only to get a replace- 
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by Jan Pudlow 


ment of the buildings, but he was able to get the lost 
income stream from the school started and just did a fan- 
tastic job,” Baumberger recalls. 

“That the school is alive and well and thriving today is 
no small thing.” 

Those who know Russomanno know that he’s more 
than busy—he’s busy doing good things. Besides serving 
in leadership capacities in the Bar and participating in 
18 other law-related groups, Russomanno has found time 
to help his community, including the National Confer- 
ence for Community and Justice, the Boy Scouts of 
America, Habitat for Humanity, and the Miami Project 
to Cure Paralysis. He’s been a trustee of universities and 
a leader of university advisory boards, school booster 
clubs and the boys baseball leagues, and he has helped 
St. Thomas University get its law school accredited. 

“The quintessential Boy Scout,” is how Steve Zack, 
president of the Bar in 1989, describes Russomanno. 

“He has more merit badges than anyone I know. He re- 
ally personifies the qualities of professionalism courses 
that are taught in law schools and our CLE courses. First 
and foremost, he is totally ethical. And he is, frankly, inde- 
fatigable, limitless in his energy. . . I think Herman oper- 
ates on a different clock. He finds 48 hours in the day to be 
a great lawyer.” 

How Russomanno squeezes so much into his life was 
demonstrated during a break in the October Board of Gov- 
ernors meeting. He was supposed to be taking a leisurely 
diversion from Bar business, strolling with the group down 
Boston’s Freedom Trail, sightseeing historic spots. 

But there was Russomanno, wearing his warm-up suit, 
cell phone pressed to his ear, chatting away while walk- 
ing two or three miles and attempting to settle a com- 
plex commercial case with Florida lawyers. 

Board member Mickey Cummings couldn’t help but 
good-naturedly razz the incoming Bar 
president for his tireless drive to take care 
of business. She dialed his number. As he 


i? 


Photo by Owen Stayner for Cumberland School of Law 
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picked up the phone, he was facing 
Cummings, who grinned and let out 
a cheery: “Hello, Herman!” 

Later, when Cummings, her hus- 
band, and board member Hank Coxe 
lost the rest of the group, she called 
Russomanno. 

“He didn’t know where they were 


because he was so absorbed in what 
he was doing,” Cummings laughs. 
That’s Russomanno, a 50-year-old 
dynamo, packing all he can into a 
day, going to bed well after mid- 
night, and rising before dawn. 
Juggling a zillion things, he 
serves in leadership roles in a vari- 


Three Main Goals for His Term as President 


One is creating the Judicial Independence Commission; the second is es- 
tablishing technological initiatives for the 21st century; and the third is build- 
ing public trust and confidence in the legal profession by promoting full and 
equal participation by minorities and women in the law. 


Judicial Independence Commission 

Believing that judicial independence enriches democracy and that our 
courts have helped make America unique by protecting our rights, defend- 
ing our freedoms, and checking the inevitable abuses of power, Russomanno 
will create a commission to promote and increase public understanding of 
the rule of law. 

“| want to educate the public about the independence of the judiciary and 
start, not in high school, but in elementary school,” Russomanno said. 

“Young people need to learn that more than 200 years ago, the founders of 
our nation designed a constitutional democracy based on a system of checks 
and balances. A fundamental part of our system is the independent judiciary 
and its place as a co-equal branch of government.” 

The commission will have as one of its components a judicial institute where 
judges, legal scholars, practicing attorneys and legislators come together in 
open dialogue to discuss judicial independence. Education is the key to an 
independent judiciary and independent bar. 

Russomanno wants everyone — from the public, the legislators and the 
media — to take a deep breath and ask: “Am | and my family better off with 
an independent judiciary? Where do we see ourselves in the 21st century 
without an independent judiciary?” 

Russomanno wants to let the courts know and the public know that The 
Florida Bar is there to vigorously protect the independence of the judiciary. 


Lawyers and Technology 

Russomanno wants The Florida Bar to help lawyers in firms of all sizes 
use 21st century technology to save money and time, and to better serve 
their clients. Lawyers must be able to service a high-tech and mobile popu- 
lation, and he envisions a Bar that is among the best in helping its members 
keep up with rapidly developing technology. Preparation and education are 
the key as the high-tech courtrooms of the 21st century become reality. 

“We want to extend continuing legal education in litigation technology 
and electronic libraries, and we want to provide the best technical service 
available,” he says. 


Promote Diversity to Achieve Full and Equal 

Participation of Minorities and Women in the Legal Profession 
Diversity will be the dominant issue of the 21st century. If we as a profes- 

sion cannot promote diversity, we will not be able to maintain the public’s 

trust and confidence. The Florida Bar must open the way for minorities and 

women to participate in the Bar if we are to achieve a multi-ethnic and 

multicultural profession. 


12 THE FLORIDA BAR JOURNAL/JULY/AUGUST 2000 


ety of good causes, runs his Miami 
law firm, plays baseball, laughs 
with friends and, most important of 
all, has time for his family. 

Colleagues are in awe of his seem- 
ingly endless supply of energy and 
dedication. 

“Really, there are three Herman 
Russomannos. There’s just not enough 
time in the day for all that he does,” 
says board member Miles McGrane 
III, who met Russomanno in 1972 on 
their first day of law school at 
Cumberland School of Law at Samford 
University in Birmingham, Alabama. 

“My photo idea is to have Herman 
in a blur. That is the true Herman 
Russomanno, a blur going from ap- 
pointment to appointment and 
meeting to meeting.” 

Rep. John Cosgrove, D-Miami, 
who also went to law school with 
Russomanno, shares this historic 
perspective: “Herman has always 
been very energetic. You could al- 
most comically say he isn’t much dif- 
ferent now than 25 years ago. .. .He 
looks the same and acts the same. 
Most of us have slowed down after 
25 years. But Herman has the foun- 
tain-of-youth answer.” 

Russomanno just shrugs: “If I’m 
sleeping, I don’t know what's going on.” 

And if he’s awake, you can bet no 
time is wasted. 

While dining at the Miami City Club 
with a panoramic view of the condo- 
studded coastline, Russomanno ex- 
cuses himself from the table, and in a 
few minutes comes back to focus on his 
plate of mahi mahi and announces: “I 
just settled a case.” 

His wife, Sally, who teaches pre- 
kindergarten at St. Louis Catholic 
School in Miami, says with a laugh: 
“See, I told you he’s so productive!” 

What kind of president of the Bar 
will her husband make? 

“IT know he'll give his heart and 
soul,” she says. “He’s a perfectionist. 
He still talks about the only B he got 
in college. Always had to be the best. 
I said, ‘Get over it, Herman! That 
was 30 years ago!” 


Family First 

In his hustle-and-bustle agenda 
as an outstanding board certified 
trial lawyer and community and bar 


In his hustle- 
and-bustle 
agenda as an 
outstanding 
trial lawyer and § 
community 
and bar leader, 
there’s no 
question that 
his family 
comes first. 


Family comes first in Herman Russomanno’s busy life. From left, 20-year-old son Christopher, 21-year-old Herman Iii 
(better known as “H”); wife Sally, and Russomanno in their Miami backyard. 


Youngest son Christopher is a dare-devil athlete who Oldest son “H,” coached for years by his dad, now plays 
attends Elon College in North Carolina on scholar- on the baseball team at St. Thomas University in Miami. 
ships for varsity football and golf. 
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Russomanno learned to give back to his community and the legal profession 
from his mentors, from left, the late Bill Frates, Ray Pearson, 11th Circuit Court 
of Appeals Judge Peter Fay, and Bob Floyd, president of The Florida Bar in 
1978. 


leader, there’s no question that his 
family—Sally, and sons Herman III 
(better known as “H”) and Christo- 
pher—comes first. 

“The stories he would tell us about 
how he had to run through airports 
and drive all night just to be with us! 
My dad has always been there for my 
brother and me,” says 20-year-old 
Christopher, attending Elon College 
in North Carolina on scholarships for 
both varsity football (wide receiver) 
and golf. 

“From the first time that I could 
remember, he was teaching us 
sports, and making us read books, 
even when we did not want to. He 
used to work with us so hard in Herman Russomanno, Sr., the son 
sports, no matter what time it was of Italian immigrants, graduated 
or how tired he was, and he always 

wy - 
made time tach ustobethebest. Now 


islature. 
ter what sport it was, and he always 
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made time to be our coach.” 

Older son Herman, who is a se- 
nior business major at St. Thomas 
and who recently returned with his 
baseball team from the NAIA Col- 
lege World Series in Idaho, plans to 
go to law school and follow in his 
father’s footsteps. 

“In working with my dad and his 
law partner, Mr. Borrello, I see that 
their law firm represents some of the 
poorest people and some of the 


In the law, as in sports, 
Russomanno says “prepara- 
tion is the key,” and he proved 
it by driving a fast ball over the 
right field wall in Dodgertown 
in 1988. 


wealthiest people and corporations 
in Florida—every age group, gender, 
nationality, and race. It’s given me 
a chance to see how lawyers help 
people.” 

And he has learned so much from 
his father. 

“My dad has devoted himself to 
helping my brother and me reach 
our educational goals and success- 
fully compete in high school and col- 
lege sports,” says Herman III. “He’s 
the ultimate teacher and coach. He 
enjoys helping people, whether he’s 
teaching me to switch hit in base- 
ball at age six or working with me to 
build homes for Habitat for Human- 
ity in San Diego, Chicago, Home- 
stead, and other cities.” 

At St. Thomas University, where 
Russomanno recently received an 
honorary doctor of laws, the Rev. Mon- 
signor Franklyn Casale, who is presi- 
dent of the school, says: “Herman is a 
devoted family man. I can tell you, 


The Leadership Lessons of Sports 


The camera zooms in on a middle-aged guy’s beer 
belly, and Herman Russomanno shouts: “That's not my 
body!” 

He’s in his board room at his law office, playing a video 
of Dodgertown at Vero Beach. It’s a feature Maria Shriver 
did for NBC’s Today show in 1988. She called them “over- 
grown boys’ who paid $4,300 to play baseball with past- 
their-prime pros at a fantasy baseball camp. 

No, let the record reflect Herman was the toned 38- 
year-old lefty who drove a Catfish Hunter fastball over 
the right field wall 395 


When Russomanno thinks back on his most memo- 
rable cases, they are the ones where he believes he did 
his best to help make a difference in bettering someone's 
life. 

“We handle everything from air-crash cases to medi- 
cal malpractice to wrongful death. There are a number 
of cases where people are truly gratified with the results.” 

One was a seven-figure verdict, Jones v. Jolly Roger, 
a negligent security case in Broward County, where a 
young man was beaten and thrown down an elevator 

shaft, and suffered serious 


feet away in his second 
at bat appearance. 
Russomanno was 
named the camp’s MVP. 
The camera caught 
him doing pushups in his 
home gym with his young 
sons, and packing his 
baseball jersey and the 
well-worn glove he used 
in his glory days playing 
center field and pitching 
in high school and later 
with his minor league 
team, the East Orange 
(N.J.) Soverels. 
Baseball cards came 
to life when he got to 
hang out with two Hall of 
Famers: the late Jim 
“Catfish” Hunter, one of 
the most dominating 
pitchers of the late 1970s 
and 1980s with the Oak- 
land A’s and the New 


“To Herman, Joy” was the autographed message 
from Mr. Cub himself, Ernie Banks, at Dodgertown 
fantasy baseball camp. 


injuries. 

“We were able to have 
a substantial verdict for 
him,” Russomanno says. 
“And | think that we were 
able to expose what negli- 
gent security is.” 

Longtime family friend 
Andy Clute, a former Miami 
police sergeant who 
coached Khoury League 
with Russomanno, says: “I 
think Herman's social drive 
and physical drive, to be 
part of everything he can be 
involved in, is because of 
his background as an ath- 
lete.” 

Ciute’s son plays base- 
ball for the University of Mi- 
ami and Russomanno’s son 
plays baseball for St. Tho- 
mas University. 

And when the two 
schools play, Clute and 


York Yankees, and Mr. 
Cub himself, Ernie Banks, who hit 512 home runs in his 
career with Chicago. 

While baseball may be Russomanno’s first love, in 
high school he also played football, ran the 100-yard 
dash in 9.9, and wrestled in the 157-pound weight class. 

Sports taught him a lot about being a good lawyer. 

“It brings out leadership qualities; it’s an opportunity 
to work well with each other and to interact with people 
from all different cultures,” Russomanno says. 

Sports is where he learned what he calls “my com- 
pulsion to closure, to get the job done,” and in wres- 
tling—where you have only six minutes on the mat to 
win—“I learned the joy of victory.” 

In the law, as in sports, he says, “Training and prepa- 
ration are the keys to success. You owe it to your clients 
to give them your absolute best. It may well be the only 
case they'll ever have.” 


Russomanno are in the 
stands, each wearing their respective colors. 

“We work him over real good,” Clute laughs of Miami's 
tendency to beat St. Thomas. 

But when the elder Russomanno takes to the ballfield, 
he holds his own. 

“| used to host the Catholic Lawyers Guild,” recalls 
11th Circuit Court of Appeals Judge Peter Fay. “We'd 
have gatherings at my house, and we had volleyball 
games and touch football games. No one likes to win 
more than Herman. He’s a fierce competitor.” 

As Tomas Gamba, who played with Russomanno in 
the Lawyers Softball League, tells it: “| remember chas- 
ing after home runs that he hit. He’s good. And he was 
also playing a countywide baseball league. He was the 
oldest guy in the league, but he was leading the league 
in home runs. The same intensity he brings to the game 
of baseball, he brings to the practice of law.” 
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“The Minstrel Scene” 


Herman Russomanno may seem all business as he rushes from meeting to | 
meeting, but here’s a glimpse into his lighter side when he and his wife, Sally, 


appeared on national TV. 


It was during the time Russomanno was clerking for Alabama federal Judge 


Daniel Thomas in 1975, and he and Sally traveled with the senior judge from 
Mobile to Nashville for a week to hear cases. 
They were in the mood for a good Italian dinner and went to a little place called 
“Mario’s Italian Restaurant.” 
We'll let Russomanno tell the rest of the story: 


Sally was only 15 when she met her future husband at a | 
Christmas Eve party, and she never dated anyone else, call- 
ing Herman “my best friend.” 


“They took us to a table, and it had a little brighter light. | asked if we could | 
-move. And they said, ‘No.’ Little did we know all the other patrons at the other 
tables were actors. This minstrel playing a violin walks from table to table. 

“All of sudden, he comes to Sally and is playing the violin right next to her face. | 
The song was ‘Fascination.’ She’s wearing this big red bow on her dress, and 

she’s twisting that bow around like crazy. | 

“Then he comes and plays really close to my face, and I’m nervously twisting | 

my wedding ring, still trying to be polite. And this goes on for quite a while. 

“Then we hear this jingle for ‘Candid Camera!’ You know, ‘Smile, you’re on 
Candid Camera!’ 

“They needed us to sign this release, and | said, no, | thought it was an inva- 
sion of privacy. But Sally says, ‘Why not?’ So | finally sign it. 

“Another lawyer from Nashville is at Mario’s with his wife. And the wife leaves | 
for the restroom and the minstrel sits down and drinks her drink. The guy takes” 
out $5 and puts it in the minstrel’s hand, to get rid of him. But the minstrel just | 
puts it in his pocket and keeps playing . 
| “It's a three-minute segment called ‘The Minstrel Scene.’ And do you know | 
when the audience voted on who made the biggest fools of themselves, we won! | 

_| think we got power tools and a new mattress. 

“And Judge Thomas sure got a kick out of that. He was always referring to my 

| ‘Minstrel Scene,’ and that one of his law clerks was on ‘Candid Camera.” 
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when ‘H’ is playing in a baseball 
game, Herman is in the stands.” 

And Sally agrees: “Yes, the num- 
ber one thing with Herman is his 
family. His work is very important 
to him, because he sees it as a way 
to help people. But his family is 
number one.” 

She teases him with a little test, 
reeling back to 1980 when she was 
about to give birth to Christopher. 
Her due date was close to the time 
of the Orange Bowl Marathon for 
which Herman had been training for 
17 weeks. He had promised a law 
school classmate he could run it in 
under four hours. 

“Herman, who is my Lamaze 
coach, says to me: ‘Please don’t have 
the baby on the day of the mara- 
thon,” Sally recalls. 

As it turned out, Christopher co- 
operated and was born two days be- 
fore the big race. 

Grinning impishly two decades 
later, Sally asks Herman: “If they 
happened on the same day, which 
would you have chosen?” 

“The baby, the baby, of course, of 
course,” he is quick to answer. 

Not only was he dutifully in the 
delivery room for his son’s birth, but 
two days later he kept his promise, 
running the marathon in 3:38. 

No wonder a Rutgers coffee mug at 
his office is engraved with his nick- 
name, “Thor.” 

Christopher, a business major 
who plans to become a lawyer like 
his dad and his grandfather, admits 
he’s glad his father pushed him so 
hard in academics. 

When Christopher was nine, he 
was so impressed to learn that fam- 
ily friend, 11th Circuit Court of Ap- 
peals Judge Peter Fay, was a great 
athlete at Rollins College, playing 
both basketball and football. 

“I'm going to play two college 
sports too,” the young Christopher 
proudly announced to his dad. 

“And I said to Chris: ‘And you 
know what Judge Fay did that was 
even more important than playing 
two sports? He was number one in 
his class in law school.” 

Russomanno himself was a great 
role model for his sons. At Essex 
Catholic High School and Rutgers 


| 
| 
} 

| 
| 
| 
| 


University, he played football and 
baseball, ran track and wrestled, 
but still graduated third in his class, 
magna cum laude, Phi Beta Kappa, 
earning a degree in political science 
with college-wide honors. 

As Christopher, the two-sports 
college sophomore, looks back at his 
disciplined childhood, he says, “We 
would visit so many different col- 
leges when we were little. We would 
go to all kinds of museums and his- 
torical sites. I remember when we 
were little, my dad would buy these 
learning tapes and play them in the 
car everywhere we went.” 

Like Russomanno’s personal daily 
agenda, family vacations were in- 
tense—packed with educational ex- 
periences and sports spectacles. 
Sally made sure there was enough 
culture tossed in. 

Take this whirlwind Russomanno 
vacation in California: 

Fly into L.A., and go to the Nixon 
Library in Yorba Linda, catch the 
Angels game at Anaheim, drive 200 
miles to San Diego to attend a legal 
convention and visit San Diego 
State University, run the track on 
that campus, visit the naval yard 
and the San Diego Zoo, back to Los 
Angeles to visit UCLA and USC, go 
to a Dodgers game, travel to 
Yosemite National Park, go to Oak- 
land to see the Athletics play, visit 
Stanford University in Palo Alto, 
run the track for a mile on that cam- 
pus, visit Fisherman’s Wharf in San 
Francisco, see a Giants game and a 
play, zip over to Sacramento to see 
the capitol, travel to Lake Tahoe and 
fly home from Reno. Whew! 

“The family gets a little ex- 
hausted,” Russomanno chuckles. 
“We visited five stadiums that trip. 
The boys and I had an agreement 
that we would visit every major 
league baseball stadium in the 
United States and Canada before 
they graduated from high school. 
And we’re only one shy. That night 
in San Francisco, the play we went 
to see was called Sheer Madness. 
And my wife says that was so apro- 
pos because that’s what this vaca- 
tion was: sheer madness!” 

Recounting how her husband 
coached Khoury League when their 


a lawyer too. 


His father’s old law books rest atop his desk at his Miami law office, as 
Russomanno reflects on the day he found them in the basement, two years 
after his dad died, and realizing then, at age 14, that he wanted to become 


sons were small, 
Sally says: “He’s 
just so anxious to 
be there for the 
boys. I think be- 
cause his dad died 
when he was 12, he 
wanted his sons to 
grow up to know 
their father is al- 
ways there.” 


Parental 
Guidance 

A month after be- 
ing diagnosed with 
pancreatic cancer, 
Russomanno’s fa- 


Russomanno is a well-known face and respected trial 
attorney at the Dade County Courthouse, just a short 
walk from his office in the Museum Tower. 


ther died — but his 
influence on his 
son did not. 

When he was 14, Russomanno 
was in the basement of the family’s 
Newark, New Jersey, home going 
through his dad’s old law books. He 
found his father’s signature inside 
tomes bearing the titles, “Art of Cross 
Examination,” “Day in Court,” “The 
Subtle Arts of Great Advocates.” 

That’s when Russomanno decided to 
become a lawyer, like his dad. 

“And here is ‘101 Famous Poems,’ 
and I know he used excerpts from 
some of them in closing arguments,” 


Russomanno says, flipping through 
those old books stacked on his desk 
in his 21st-floor office suite in down- 
town Miami’s Museum Tower. 

“I went to court twice with my dad. 
I'll always remember the Essex 
County (N.J.) Courthouse—the maj- 
esty of the courtroom with the judges 
in their black robes. And I always 
knew how important it was to be an 
officer of the court and what it meant 
to be a lawyer. 

“My father was a people’s lawyer, 
doing everything from real estate to 
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personal injury. After he died, so 
many people would tell me, ‘I knew 
your dad. Your dad was a wonder- 
ful lawyer and an honest man.’ My 
dad was a loving person, a caring 
person, a great listener, and he tried 
to bring people to resolution in their 
problems.” 

His father was a New Deal Demo- 
crat serving as an assemblyman in 
the New Jersey Legislature, while his 
mother was an active chairwoman in 
the Republican party. 

Thanks to his mother, who is 91, 
Russomanno learned the impor- 
tance of getting an education and 
the value of diversity. 

A strong woman who was ahead 
of her time, his mother graduated 
from college in 1929 and had a ca- 
reer in social work and teaching be- 
fore having her only child when she 
was 40. 

“I saw the way she helped people. 
I was able to see how fiercely inde- 
pendent she was. She was a pioneer 
for women’s rights. That helped me 
believe early on in diversity. I grew 
up with it, with my mom as a pro- 
fessional,” Russomanno says. 

That’s why it just came naturally 


to become a founding member of the 
Dade County chapter of the Florida 
Association for Women Lawyers and 
to join the Cuban American Bar As- 
sociation, because, he says, “I be- 
lieve in full and equal participation 
in the legal profession by women 
and minorities.” 

One of his mother’s favorite 
phrases is, “Nobody is born a bigot,” 
and he celebrated diversity growing 
up in an Italian neighborhood in 
Newark, with grandparents on both 
sides who had the courage to immi- 
grate to a new country where they 
didn’t know the language, and had 
the wisdom to instill the value of edu- 
cation in their children. 

After Russomanno’s father died, 
it was his mother’s tradition to de- 
vote Sundays to family gatherings, 
inviting her four brothers and sis- 
ter and their families over for what 
Russomanno remembers as “these 
wonderful Italian dinners, and there 
would be delicious food and tremen- 
dous debates” between his uncles, 
one of whom was a lawyer. 

“That’s a prerequisite for trial 
lawyers, to be able to persuade,” 
Russomanno says of this early in- 


spiration to advocate for a living. 

Early on, he also learned to ap- 
preciate opera and theater. After his 
father died, from the age of 12, 
Russomanno would escort his 
mother to the Metropolitan Opera 
in New York City. He still loves op- 
era to this day, and he is able to read 
a libretto and understand it, be- 
cause his mother taught Italian. 

He'll never forget his first opera 
at the Met, Giuseppe Verdi’s Aida. 

“After the second act, I went out 
for a Coke, and they closed the doors 
and wouldn’t let me back in. I said, 
‘You don’t understand! I have to get 
in there!” 

He knew there would be no way 
to explain to his mother. 

“IT never missed another curtain 
call,” Russomanno says with a wry 
grin. “And I think that experience 
has always made me be on time.” 

He was at the right place at the 
right time on Christmas Eve, 1965. 

At a party, his eyes fell on a 15-year- 
old girl with big blue eyes named 
Sally, and it was love at first sight. 

“She was so pretty,” Russomanno 
recalls. “And she had this gorgeous 
smile—just a wonderful person who 
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of America, 1984. Law Clerk: U.S. Federal District Court, South- 
ern District of Alabama, 1975-76; Supreme Court Justice Ala- 
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In 1996, Robert Borrello and Russomanno became 
partners in their two-lawyer firm. 
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was always happy.” 

Sally remembers being a “goody 
two-shoes,” who said she wasn’t 
staying at the party, but intended 
to go to midnight mass at Sacred 
Heart Cathedral. 

And Herman asked: “Can I walk 
you there?” 

They haven’t been apart since. 
Herman was the first and only boy 
Sally ever dated; they married when 
she was 22, and she worked as sec- 
retary to put him through law school. 

“T feel like I raised three boys,” 
Sally says about being so young 
when she met Herman. “We really 
raised each other. He is my best 
friend.” 

And Herman gets a little misty- 
eyed when he talks about his wife. 

“We go down the path of life to- 
gether, and her smile makes it so 
bright. I have told my sons that the 
greatest gift a father can give his 
children is to love their mother. 
Sally is a wonderful wife and 
mother.” 


A Knack for Leadership 


After their two-week honeymoon 
to San Francisco, Hawaii, Las Ve- 
gas and Los Angeles in 1972, the 
newlyweds moved to Birmingham, 
Alabama, where Herman attended 
Cumberland School of Law. 

“That was my first time away 
from home, and it was a wonderful 
learning experience,” Sally says. 

In keeping with Herman’s estab- 
lished pattern—he was president of 
his third through eighth grade 
classes at a Catholic school, captain 
of sports teams, and president of his 
college inter-fraternity council—he 
assumed a leadership role at law 
school. 

“Herman was president of the stu- 
dent bar association his senior 
year,” says McGrane, a law school 
friend. “The joke then, which has 
proven to be prophetic, is he wouid 
be president of every organization 
he’s been associated with. Whatever 
he becomes involved in, he delivers 
a minimum of 150 percent. And he 
has been blessed with a life partner 
who has the same enthusiasm and 
zest to do the right thing.” 

Russomanno’s skills at leader- 


him to practice law with dignity. 


At the Dade County Bar Association, where he served as president in 1993- 
94, Russomanno stands before the portraits of his mentors who taught 


ship and diplomacy were tested 
when the Cumberland law students 
at the Baptist-run Samford Univer- 
sity balked at the idea of mandatory 
convocations at the chapel. 

“There was tension,” Russomanno 
remembers. “I met with the presi- 
dent of the university, who said it 
was important that everyone go to 
chapel. I said, ‘How about if we doa 
national forum and have educa- 
tional speakers?’ “ 

The governor of New Jersey and 
former Florida Gov. LeRoy Collins 
filled the chapel with words of wis- 
dom for the law students, launch- 
ing the outstanding Speakers Fo- 
rum that continues to this day. 

Everyone was happy. The univer- 
sity president was pleased that the 
law students were assembled at the 
chapel for convocation. The law stu- 
dents were satisfied that they were 
receiving a great education from im- 
pressive speakers. 

That year, Cumberland was cho- 
sen as the outstanding student bar 
association in the country by the 
American Bar Association. 

And Russomanno would go on to 
serve as Cumberland’s National 
Alumni Association president and be 
honored in 1995 as Distinguished 
Alumni of the Year. 

“T’ve always tried to be a consen- 


sus-builder,” Russomanno says of 
qualities that serve him well as he 
tries cases or works to settle per- 
sonal injury, wrongful death, medi- 
cal negligence, products liability and 
complex commercial cases through 
mediation at Russomanno and 
Borrello. 

“IT learned to walk with dignity 
when representing the Bar. It’s an 
honored profession, and I believe you 
can be a passionate trial lawyer, yet 
still treat people with respect and 
professional courtesy,” he says. 

That’s what Ray Pearson noticed 
about him more than 20 years ago, 
when Russomanno was on the other 
side of a case representing South- 
ern Bell. 

“He was an excellent opponent,” 
Pearson recalls. “We admired the 
way he handled himself, as well as 
the case he had. This started our re- 
lationship with him.” 

Pearson hired Russomanno away 
from Southern Bell in 1980. It 
wasn’t long before the new associ- 
ate jumped over several junior part- 
ners to become partner at Floyd 
Pearson Richman Greer Weil 
Brumbaugh and Russomanno, 
where he remained for more than 16 
years until striking out to form his 
own practice with partner Robert 
Borrello in 1996. 
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“The Florida Bar is there to vigorously protect 
the independence of the judiciary,” 
Russomanno Says. 


But there was no resentment 
among his colleagues. 

“It went well because all respected 
him and knew how hard he worked,” 
Pearson says. “He set a tone among 
the younger lawyers, by hard work, 
by being in the office before it was due 
to open and after it closed up.” 

He laughs when he tells the story 
about how Russomanno drew one 
case to resolution with a savvy touch. 

“Our offices occupied the 10th 
floor of the Miami Center Building, 
and in order to have some security, 
these two big gates come down about 
6 p.m. Unless you have the combi- 
nation, you can’t get in or out,” 
Pearson recounts. 

“Well, Herman was handling this 
mediation of a patent case, which 
started at 9 a.m., and they had not 
been able to resolve matters. Herman 
was working with them at 6 p.m., and 
those gates came down, and you couldn't 
leave by the lobby elevator. 

“Herman was the only one with 
the key and he told the rest of them: 
‘You can’t leave until the case is 
settled.’ Well, sure enough, the at- 
torneys and clients resolved it and 
then he let them out at 9 p.m.” 

Pearson lets out a big laugh, and then 
describes Herman’s leadership abilities 
in so many bar and civic groups. 

“T not only admire Herman, I love 
him,” Pearson says. “He made a real 
impression in my life. And he will 
leave a definite imprint on the Bar.” 

Pearson and Bob Floyd, president 
of The Florida Bar in 1978, are two 
former judges, partners and mentors 
who left a lasting imprint on 
Russomanno, teaching him the impor- 
tance of giving back to his profession. 

“And I learned from Judge 
Pearson about professionalism and 
assisting your fellow lawyer,” 
Russomanno adds. “If a lawyer calls 
from anywhere in the U.S. or inter- 
nationally with a question, I’ve al- 
ways felt that you should help your 


colleague. What goes around, comes 
around.” 

Before that, fresh out of law school 
in 1975, while clerking for the late 
Daniel H. Thomas of the U.S. District 
Court in Mobile, and for Alabama Su- 
preme Court Justice Hugh Maddox the 
following year, Russomanno learned 
the importance of judicial indepen- 
dence. 

“The old judges of the Fifth Cir- 
cuit were unlikely heroes during the 
civil rights era. Their decisions were 
unpopular and they risked loss of 
friendship and were shunned by oth- 
ers,” Russomanno says. “But they 
were fiercely independent and would 
not be intimidated. These judges of 
the 1960s championed causes to see 
that the constitutional rights of all 
citizens were protected, despite 
strong local opposition.” 

That experience working with those 
brave judges is part of his inspiration 
to create a Judicial Independence 
Commission, one of his goals during 
his presidency. 

“The Florida Bar is there to vig- 
orously protect the independence of 
the judiciary,” Russomanno says. 

“The judicial branch should not be 
intimidated. Judicial independence 
enriches democracy. The three 
branches of government are there for 
a purpose, and it’s a delicate balance.” 

Through the commission, 
Russomanno hopes to help educate 
political leaders, the public and the 
media to understand that “unwar- 
ranted attacks on the judiciary in- 
terfere with this delicate balance. 
If people lose faith in the courts to 
be independent, our democracy is 
lost.” 

His longtime paralegal, Gema 
Palazzotto, is certain of this about 
Russomanno’s year as president: 
“He’s going to get things done. What- 
ever goals he sets, he’ll meet them. 
He’s a man of the most integrity I 
have ever known.” 
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And his partner Robert Borrello 
says he'll never forget how doggedly 
dedicated Russomanno can be, once 
coming in to give the closing argu- 
ments at a trial just a day after hav- 
ing surgery. 

“We got $1 million in punitive 
damages,” Borrello recalls of that 
case. “It just shows his tremendous 
drive.” 

And that drive translates into 
public service. Those who know 
Russomanno best describe an inten- 
sity to get the job done, with an un- 
derlying humbleness and kindness 
that are genuine. 

“There’s no subterfuge with 
Herman. What you see is what you 
get,” says Mickey Cummings. 

“His humble spirit, combined with 
his very diligent effort, is the kind of 
thing that makes people warm to him,” 
says Jim Howe, executive director of 
the National Conference for Commu- 
nity and Justice, where Russomanno 
serves on the executive committee. 

“He has an affidavit lifestyle,” 
says Steve Zack, who’s tried quite a 
few cases with him. “The jury be- 
lieves that they have somebody who 
is going to be honest with them.” 

The Most Reverend John C. 
Favarola, the Archbishop of Miami, 
knows Russomanno from his years 
serving as chair of the St. Thomas 
University Board of Trustees. 

“His personal charm, wit, and 
capabilities were a positive asset 
during his tenure,” the archbishop 
says. “Board meetings, which can be 
extremely tedious, were not so be- 
cause of his charming and laid-back 
manner.” 

“He likes to do good whatever he 
decides good is,” says Chesterfield 
Smith, president of The Florida Bar 
in 1964 and former president of the 
American Bar Association. “Herman 
is always working on some other 
civic, professional or community do- 
good job. While I don’t mean he 
doesn’t practice law to make a liv- 
ing, he spends a lot of time helping 
people do good.” O 


Jan Pudlow is an associate editor 
with The Florida Bar News. 


Products Liability Law 
Aviation Mishaps 


Florida’s 1999 Tort Reform Legislation and 
the General Aviation Revitalization Act of 1994 


by Bruce Kuhse 


aaden 


Joe MF 


The young, inexperienced, non-instrument-rated pilot became disoriented on a dark, hazy nighttime overwater 
flight en route to an island airport, lost control of his high performance single-engine aircraft and crashed into the sea, 
killing himself, his wife, and his sister-in-law. 


The business jet took off from Florida with a crew of two pilots and four passengers en route to a golf tournament in 
Texas. During the climbout, the cabin pressurization system failed and the crew lost consciousness before accomplishing 
the emergency procedures to safely descend and land. The aircraft continued on autopilot on its last assigned climb 
heading before running out of fuel and crashing hours later, killing all aboard. 


The airliner, with 217 crew and passengers onboard, was 30 minutes into its trans-Atlantic flight when it disap- 
peared from the air traffic control radars and crashed violently into the sea with no survivors.' 


ircraft mishaps, especially those involving ce- the public’s attention. The tragedies also attract the at- 
lebrities or airliners with large numbers of pas- tention of plaintiffs attorneys looking for deep pockets, 
sengers, generate news headlines that capture sympathetic juries, and easy settlements with product 
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liability claims against the aircraft 
manufacturer.” The outcomes may 
be determined at the outset based 
upon the type of aircraft and its op- 
erations (general aviation or com- 
mercial airliner), the age of the air- 
craft, the location of the mishap 
(mishaps involving international 
flight and in international waters 
have different legal limitations and 
processes),* and the controlling state 
tort laws. This article will focus on 
general aviation aircraft and the re- 
cent federal and Florida tort reform 
laws that limit the liability of the 
aircraft manufacturer. 

The undue legal attention from 
plaintiffs’ attorneys, who were quick 
to claim manufacturer design and 
production defects in almost every 
aircraft mishap, was cited as one of 
the central reasons for the near ex- 
tinction of the country’s general 
aviation industry’s manufacturing 
of single-engine aircraft.* Congress 
responded to the precipitous decline 
by enacting the General Aviation 


Revitalization Act of 1994 (GARA)*® 
which, with some exceptions, cre- 
ated an 18-year statute of repose to 
limit claims against aircraft manu- 
facturers for alleged design or 
manufacturing defects. GARA pre- 
empts any state tort law action to the 
extent the state law is less restrictive.® 

Florida, after wrestling with the 
general issue of tort reform for sev- 
eral years, in 1999 enacted a mod- 
est reform bill that also includes 
provisions that will further shield 
aircraft manufacturers from liabil- 
ity in Florida courts.’ The legisla- 
tion reduces the repose period to 12 
years for most general aviation air- 
craft, creates a 20-year repose pe- 
riod for larger commercial aircraft, 
and provides for “state-of-the-art” 
and “government rules” defenses.*® 
This article will discuss the back- 
ground that led to aviation tort re- 
form, the federal legislation (GARA), 
Florida’s 1999 act, and project how 
the combined application should af- 
fect future legal actions in Florida. 


Background for General 
Aviation Tort Reform 

In 1978, the United States gen- 
eral aviation industry built more 
than 14,000 single-engine aircraft, 
with 29 manufacturers and rev- 
enues in excess of $2 billion per 
year.’ In the early 1990s, the indus- 
try was near death, producing only 
555 aircraft in 1993.'° Piper Aircraft 
had filed for bankruptcy and Cessna 
Aircraft had ceased production of 
piston single-engine aircraft.'' The 
costs of product liability litigation 
for the three major manufacturers 
had risen from $24 million in 1976 
to $210 million in 1986.'? Mean- 
while, general aviation continued to 
improve its safety record as the gen- 
eral aviation accident rate (mea- 
sured in the number of reportable 
mishaps per 100,000 flight hours) 
had declined from 12.0 to 6.8, and 
fatalities had declined from 1,276 to 
715. Industry officials cited the 
explosion of products liability costs 
as the primary factor for the busi- 
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ness downturn and sought relief 
from Congress.” Plaintiffs’ attor- 
neys (banding together as the 
American Trial Lawyers Association 
(ATLA)), as the only significant 
group in opposition to general avia- 
tion tort reform, claimed that other 
economic factors were to blame. 

The opponents of GARA had many 
valid arguments concerning the 
various economic factors that ad- 
versely impacted the general avia- 
tion industry: fuel price increases; 
tax law changes, including the im- 
position of the 10 percent luxury tax 
and elimination of the investment 
tax credit; airline deregulation with 
the resulting surge in commercial 
airline traffic at lower costs; and a 
general national economic mal- 
aise.* Other arguments were more 
speculative, lacking support of any 
rational cause-effect relationship, 
such as availability of “build-it- 
yourself” kit aircraft (the homebuilt 
“experimental” aircraft demanded 
mechanical and construction skills 
beyond the ability of most pilots plus 
required thousands of hours of “free 
time” labor); demand for used air- 
craft (simple economics would indi- 
cate that as the prices for new air- 
craft shot up, the demand for lower 
priced used aircraft would also in- 
crease); shortage of trained pilots 
(does a shortage of trained pilots 
cause a lack of demand for low end 
single-engine training aircraft or 
does the high cost of new aircraft 
cause a shortage of trained pilots?); 
and, ironically, that the existing air- 
craft were of too high a quality, thus 
contributing to lengthy, durable, 
and reliable service lives!!7 ATLA 
also presented the usual anti-tort- 
reform arguments, that litigation 
threats provided manufacturers 
with financial incentive to empha- 
size safety in the design, testing, 
and manufacturing process, and 
that reform merely reduces costs to 
industry by taking money from the 
mishap victims."® 

So, why was product liability cost 
such an issue for the industry? The 
very design features that made the 
aircraft safe and reliable to operate 
also allowed the aircraft to be used 
for many years beyond their ex- 


pected service lives. Indeed, many 
of the aircraft involved in product 
liability litigation were more than 
30 to 40 years old!?® This created an 
almost never-ending “liability tail” 
for the manufacturers to defend 
against for the 389,975 aircraft 
manufactured in this country 
through 1994.” The industry spent 
an average of $530,000 defending 
each mishap, against an average 
claim of $10 million,”! although data 
from the National Transportation 
Safety Board indicated that only one 
percent of general aviation mishaps 
were caused by manufacturing or 
design defects.?2 One study con- 
ducted for the House Aviation Sub- 
committee concluded that of 203 
mishaps in a four-year period, none 
were the result of manufacturer de- 
fects.“ The industry saw large in- 
creases in the cost of liability insur- 
ance, on top of the expenses incurred 
with large deductibles, to vigorously 
defend their products, plus escalat- 
ing claims and awards on mishaps 
involving older aircraft.** These 
costs were incorporated in new pro- 
duction aircraft sales at an esti- 
mated price of $70,000 to $100,000 
each.”° This dramatic cost was cited 
by the industry as the single most 
important factor for the decline in 
sales and subsequent job losses (es- 
timated at 100,000 jobs). 


Federal Reform: General 
Aviation Revitalization Act 

Congress ultimately agreed with 
the supporters of GARA, those that 
had the most at stake in the survival 
of the general aviation industry— 
the pilots, as represented by the Air- 
craft Owners and Pilots Association 
(AOPA); the industry workers whose 
jobs were being lost, represented by 
their union, the International Asso- 
ciation of Machinists and Aerospace 
Workers; and the manufacturers.”’ 
GARA enjoyed widespread, biparti- 
san support in Congress, with 297 
cosponsors in the House and the 
companion Senate bill passing with 
a 91-8 vote.” The House Commit- 
tee on Public Works and Transpor- 
tation noted: 


[T}his bill strikes a fair balance between 
manufacturers, consumers, and persons 
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injured in aircraft accidents. It is ex- 
tremely unlikely that there will be a 
valid basis for a suit against the manu- 
facturer of an aircraft that is more than 
18 years old. Nearly all defects are dis- 
covered during the early years of an 
aircraft’s life. Aircraft design and manu- 
facture are regulated by FAA, which has 
the responsibility for ordering corrective 
action if a defect is revealed after an air- 
craft design is approved. FAA’s regulatory 
powers have generally insured safety.” 

The House Judiciary Committee 
commented further on the extensive 
government regulation of general 
aviation: 
The Committee paid close attention to 
the distinguishing characteristics of the 
general aviation industry. Significant in 
this regard is the “cradle to grave” Fed- 
eral regulatory oversight of the indus- 
try. General aviation aircraft must meet 
rigid standards set by the Federal Avia- 
tion Administration. . .. Only federally 
licensed pilots are permitted to fly air- 
craft and only federally certified me- 
chanics and maintenance facilities can 
perform certain types of repairs and pre- 
ventive maintenance ....The FAA and 
the National Transportation Safety 
Board are also responsible for review- 
ing general aviation aircraft accidents. 
The result of this extensive Federal in- 
volvement is an industry whose products 
are regulated to a degree not comparable 
to any other.*° 

Courts have accepted the stated 
purpose of GARA as “legal recogni- 
tion that, after an extended period 
of time, a product has demonstrated 
its safety and quality, and that it is 
not reasonable to hold a manufac- 
turer legally responsible for an ac- 
cident or injury occurring after that 


much time has elapsed.”*! 


GARA’s Statute of 
Repose and Exceptions 

The basic premise of GARA is 
simple: “[Nlo civil action for dam- 
ages for death or injury to persons 
or damage to property arising out 
of an accident involving a general 
aviation aircraft may be brought 
against the manufacturer of the air- 
craft or the manufacturer of any new 
component, system, subassembly, or 
other part of the aircraft” after the 
18-year limitation period.** The 
limitation period is usually de- 
scribed as a “rolling” period because 
it starts upon delivery of the aircraft 
to its initial user, and for replace- 
ment parts, the period starts anew 
for those parts after installation.* 


We designed our 


closing software 


4 


with a unique feature. 


So, what are you going to do with it? 


Vho doesn’t need more hours in the day? They can be yours with DoubleTime® one of the mos 
Who d t | | the day? They be \ th DoubleT : f tl t 


comprehensive software closing packages on the market. DoubleTime® features the industry's 
prel ft | g packa: tl ket. Double ® feat tl lustry 


leading built-in document editor, with over 100 master documents. What's more, it was created by 


attorneys, so it’s designed to meet your special needs. DoubleTime® It’s just one more way The Fund 


supports attorneys and their practices. Visit www.thefund.com to see what else we can do. 


Now you know? 


©2000 Attorneys’ Title Insurance Fund. Ine. 
www.doubletime.com 


4 
| 
4 | 


General aviation aircraft are de- 
fined by GARA as FAA-certificated 
aircraft with a maximum seating 
capacity of less than 20 passengers 
and not performing scheduled pas- 
senger-carrying operations.** 
GARA has four exceptions to al- 
low legal actions by “innocent vic- 
tims” and to hold manufacturers 
accountable for written warranties 
or misrepresentation/concealment 
to the FAA during certification. The 
first of the innocent victim excep- 
tions permit actions by passengers 
embarked for medical treatment or 
other emergencies.* Thus, someone 
like a car crash trauma victim be- 
ing transported in a medical evacu- 
ation helicopter that crashes due to 
a 20-year-old manufacturing defect 
is able to pursue a claim against the 
manufacturer. Similarly, the second 
innocent victim exception allows 
claims from those injured or killed 
who were not on the aircraft.** So, 
should an aircraft suffer a cata- 
strophic inflight failure and crash 
into a residential neighborhood, the 
injured home residents are not 
barred by GARA. The last of the 
simple exceptions is a recognition 
that contract law operation as to 
written warranties is permitted.*’ 
The fourth GARA exception is 
more controversial and may give 
other plaintiffs an opportunity to 
initiate and maintain an action 
through a lengthy discovery phase.* 
The plaintiff is required to plead 
with specificity, and then prove, that 
the manufacturer “knowingly mis- 
represented to the [FAA], or con- 
cealed or withheld from the [FAA], 
required information that is mate- 
rial and relevant” during the airwor- 
thiness certification process.*® This 
presents several issues for the 
courts to grapple with, starting with 
how specific must the pleadings be 
to survive a motion for dismissal? 
In Rickert v. Mitsubishi Heavy 
Industries, 929 F. Supp. 380 (D. 
Wyo. 1996), the manufacturer re- 
sisted the plaintiffs initial discov- 
ery efforts and obtained a summary 
judgment based upon the court’s 
determination that the plaintiff had 
not produced any evidence to sup- 
port the pleading.“ The court later 


reconsidered and ordered additional 
limited discovery.*! The plaintiff 
then produced two affidavits from 
former employees alleging that criti- 
cal certification information was 
withheld from the FAA.* The court 
found those affidavits sufficient to 
create a genuine issue of material 
fact to preclude summary judgment 
and proceed to trial.** 

Similar disputed factual issues 
will arise that may entail extensive 
and litigation just to resolve the 
GARA “gatekeeping function” issue, 
such as: What is “required informa- 
tion?”; was it a “knowing” misrep- 
resentation, withholding, or conceal- 
ment?; and was the information 
“material and relevant” to the cause 
of the mishap?“ Litigating these is- 
sues will be costly and appears to 
defeat the legislative purpose of re- 
ducing the manufacturers’ legal ex- 
penses by cutting off claims early in 
the litigation process.* Plaintiffs’ 
lawyers counter that without the abil- 
ity to conduct this detailed exploratory 
phase, GARA becomes an absolute 
immunity for manufacturers, even 
with respect to “egregious behavior.”“° 


Other GARA Issues 

The plaintiffs’ attorneys have not 
been entirely dissuaded by GARA. 
They have raised other issues in at- 
tempts to get beyond the GARA’s 
gatekeeping, contending among 
them that GARA is unconstitu- 
tional;*’ disputing applicability to 
mishaps that occur outside the coun- 
try;* disputing applicability to mis- 
haps that occurred prior to GARA’s 
enactment;** and demanding proof 
that manufacturers met the 18-year 
requirement for the specific failed 
parts that caused the mishap.” The 
last issue could be particularly bur- 
densome; it will require holding ac- 
curate and detailed records, track- 
ing the installation of almost every 
aircraft component, for at least two 
decades, and because of the “rolling 
period,” perhaps for the entire life 
of the aircraft.* 

The constitutionality issue has 
not been litigated to date in the fed- 
eral courts. The issue was framed 
by one critic of GARA as a three- 
prong issue of due process, property 
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rights, and equal protection.*” How- 
ever, even this critic conceded that 
under the “rational relation test” 
standard, GARA is probably consti- 
tutionally sound.®* More recently, a 
Michigan state court rejected a con- 
stitutional challenge to GARA based 
upon the Tenth Amendment, accept- 
ing arguments from Cessna Aircraft 
and the United States that the su- 
premacy clause and rational eco- 
nomic legislation preempted the 
state law claim. 

While GARA has been noted as 
being the first federal law to control 
an aspect of state product liability 
actions,” it does not create a federal 
cause of action.*® Thus, efforts by 
defendant manufacturers to remove 
state court actions to the federal 
courts become federal question ju- 
risdiction issues that must involve 
a “substantial, disputed question of 
federal law” to be successful.*’ 
Courts have uniformly held against 
removal based solely upon GARA, rec- 
ognizing that Congress intended state 
courts to continue to be the primary 
forums for product liability actions.* 

The most difficult issue for the 
entire aviation industry is an unin- 
tended result of GARA, the shifting 
of liability claims to those other than 
the manufacturers.®® One industry 
estimate was that GARA removed 
manufacturer liability for 84 per- 
cent of general aviation aircraft by 
the end of 1996.® Faced with the 
GARA barrier, the plaintiffs’ attor- 
neys threatened “to pass down- 
stream” in search of money.® Air- 
craft dealers, replacement and 
add-on parts manufacturers, plus 
“pilots, mechanics, fixed base opera- 
tions, fuel suppliers, air traffic con- 
trollers, and airport authorities” 
have all become more inviting tar- 
gets.” Liability insurance, and costs 
for parts® and services supplied by 
this group, may rise as the shifted 
litigation may be more of a 
scattershot approach in search of 
multiple smaller settlements rather 
than the single deep-pocket action 
previously against the manufac- 
turer. Indeed, Congress recognized 
that actions against negligent par- 
ties, other than the limited GARA 
exemption for manufacturers, re- 
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mained available to injured victims.® 


Florida’s 1999 
Tort Reform Legislation 

Florida’s tort reform efforts have 
mirrored the political battles fought 
across the nation and in Washing- 
ton, D.C.—tort reform is a hotly con- 
tested issue with reform efforts gen- 
erally supported by Republicans and 
opposed by Democrats. In the fall 
elections of 1996, Republicans 
gained control of the Florida Legis- 
lature, holding majorities in both 
the House and Senate.*’ The 1997 
legislative session saw three tort 
reform bills introduced, but only 
one, House Bill 2117, titled the 
Florida Accountability and Indi- 
vidual Responsibility (FAIR) Act, 
passed out of committee.® The pro- 
posal contained a 12-year statute of 
repose for product liability actions 
but was not taken up for a floor vote 
and so was carried over to the 
agenda for the 1998 legislative ses- 
sion.®® Supporters of the bill noted 
that the Florida Supreme Court had 
previously commented favorably on 
the viability of a statute of repose.” 
Opponents countered that there was 
not a need for tort reform because 
the business climate and economy 
were sound.” 

Prior to the 1998 session, Senate 
and House committees held a vari- 
ety of public meetings and hearings 
on the civil litigation environment 
and the impact on the economic de- 
velopment in the state.” The com- 
mittees then drafted recommenda- 
tions and proposals for the 1998 
session that ultimately became Sen- 
ate Bill 874 (SB 874).” The bill in- 
cluded a 12-year statute of repose 
for all product liability actions“ and 
a “government rules” defense.” The 
bill was passed by the legislature on 
April 30, 1998, presented to the Gov- 
ernor on May 15, 1998, and 
promptly vetoed on May 18, 1998.” 
Governor Chiles (a Democrat) char- 
acterized the bill as an economic 
windfall for business and unfair.” 
He specifically cited news accounts 
speculating of manufacturing de- 
fects in older commercial airliners 
to illustrate the potential “unfair- 
ness” of the statute of repose provi- 


sions.”® 

The dawn of 1999’s legislative ses- 
sion saw a Republican-controlled 
legislature and a new Republican 
Governor. This time, tort reform was 
not to be denied by the legislative 
or executive branches of the Florida 
government. House Bill 775, that 
generally tracked 1998’s vetoed Sen- 
ate Bill 874,” was passed by the leg- 
islature on April 30, 1999, presented 
to the Governor on May 17, 1999, 
and signed into law by Governor Jeb 
Bush on May 26, 1999.°° Most of 
Florida’s new tort reform law be- 
came effective October 1, 1999, but 
the sections pertaining to the stat- 
ute of repose became effective on 
July 1, 1999.*' Several sections of 
this new law will apply to potential 
products liability actions involving 
aircraft mishaps and will provide 
manufacturers with additional de- 
fenses. The legislature justified the 
new law with the explanation “the 
bill shifts responsibility from one 
actor to another in certain situations 
where the legislature has deter- 
mined responsibility is better as- 
signed. For example, the products 
liability statute of repose shifts re- 
sponsibility for old products from 
manufacturers to those who use and 
maintain old products.”* 


New Statute of Repose 

First, F.S. §95.031, controlling the 
computation of time for civil actions, 
was amended to create a general 12- 
year statute of repose: 


Under no circumstances may a claim- 
ant commence an action for products li- 
ability, including a wrongful death ac- 
tion or any other claim arising from 
personal injury or property damage 
caused by a product, to recover for harm 
allegedly caused by a product with an 
expected useful life of 10 years or less, if 
the harm was caused by exposure to or 
use of the product more than 12 years 
after delivery of the product. ... All prod- 
ucts, except those included within sub- 
paragraph 1... are conclusively pre- 
sumed to have an expected useful life of 
10 years or less.* 


The statute then creates an exclu- 
sion from the general 12-year repose 
period for “[alircraft used in com- 
mercial or contract carrying of pas- 
sengers or freight.”** For those air- 
craft, a 20-year repose period is 
applied unless the manufacturer ex- 
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pressly warrants the product for a 
longer period.* Thus, Governor 
Chiles’ concerns about commercial 
aircraft were answered in part by 
extending the actionable period by 
eight years. However, Governor 
Bush commented at the bill’s sign- 
ing that he was troubled by the com- 
mercial aircraft provision limiting 
liability to 20 years and that he 
would seek its repeal at the next leg- 
islative session.* 

The repose period is tolled when 
the manufacturer “had actual 
knowledge that the product was de- 
fective in the manner alleged by the 
claimant and took affirmative steps 
to conceal the defect.”®’ Similar to 
GARA’s “knowing misrepresenta- 
tion” exception, this must be plead 
“with specificity and must be based 
upon substantial factual and legal 
support.”** A “grandfathering” or 
“savings” section was included in the 
act that allows actions, that would 
otherwise be barred by the new 
amendments, to be commenced by 
July 1, 2003, thus effectively delay- 
ing the application of the statute of 
repose for four years.*® 


Other Defenses 

The 1999 act provided three other 
products liability defenses. First, it 
amended F-.S. §90.407, in Florida’s 
evidence code, to bar the admission 
of evidence of subsequent remedial 
measures (actions or design changes 
that a manufacturer might make 
after a mishap) that is offered to 
prove the existence of a product de- 
fect.*° This parallels the wording of 
Fed. R. Evid. 407, which was ex- 
plained by one author as: 
[D]esigned to prevent evidence of safety 
measures taken after an accident from 
serving as proof of liability. The ratio- 
nale for this exclusion is: (1) admitting 
such evidence could lead to the unjusti- 
fied conclusion that the person making 
the repairs was at fault for the accident; 
and (2) the exclusion furthers a social 
policy of encouraging individuals and 


manufacturers to remedy dangerous con- 
ditions and manufacture safer products.” 


Next, the act created F.S. 
§768.1257, providing a “state-of-the- 
art defense for products liability” 
which requires “the finder of fact 
shall consider the state of the art of 
scientific and technical knowledge 
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and other circumstances that ex- 
isted at the time of manufacture, not 
at the time of loss or injury.”” Thus, 
ajury should be instructed that evi- 
dence of advances in technological 
development or new scientific dis- 
coveries, that were not available at 
the time of product manufacture, 
should not be weighed against the 
manufacture in establishing liabil- 
ity. 

The final provision (directly rel- 
evant to aircraft product liability 
actions) created the government 
rules defense with the new F-.S. 
§768.1256.°° This section gives a 
manufacturer or vendor: 


[A] rebuttable presumption that a prod- 
uct is not defective or unreasonably dan- 
gerous and the manufacturer or seller 
is not liable if, at the time the specific 
unit of the product sold or delivered to 
the initial purchaser or user, the [item]: 

(a) Complied with federal or state 
codes, statutes, rules, regulations, or 
standards relevant to the event causing 
the death or injury; 

(b) The codes. . . are designed to pre- 
vent the type of harm that allegedly oc- 
curred; and 

(c) Compliance with the codes. . . is 
required as a condition for selling or dis- 
tributing the product.* 

The House Judiciary Committee 
staff analysis noted that “In a prod- 
uct liability case ... compliance with 
government rules and standards is 
rarely determinative .... In many 
situations, no regulatory guidelines 
apply, or those that do apply are not 
specifically tailored to prevent the 
type of harm sustained by the plain- 
tiff.”°> However, the aviation indus- 
try is heavily regulated to promote 
safety,” and thus an FAA certified 
aircraft will create a strong presump- 
tion in the manufacturer’s defense. 


Application of GARA and 
1999 Tort Reform Act 

Future lawsuits in Florida claim- 
ing manufacturer product liability 
in aircraft mishaps must first navi- 
gate the gatekeeping hurdles of both 
GARA and Florida’s 1999 legisla- 
tion. The trio of mishaps that 
started off this article will serve to 
illustrate the potential avenues. 
First, an action for a mishap such 
as the Kennedy crash, involving a 
newer, privately owned and oper- 
ated general aviation aircraft is not 
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precluded by either GARA’s (18- 
year) or Florida’s (12-year) statutes 
of repose.*”’ The plaintiffs hurdle 
here, assuming a good faith product 
liability claim and that the actual 
mishap cause was not solely pilot 
error, will be to overcome the pre- 
sumption of the government rules 
defense. As noted earlier, an aircraft 
certified by the FAA, inspected and 
maintained by FAA standards, will 
have a strong manufacturer’s defense. 

The Stewart mishap also involved 
a general aviation aircraft, but can 
be distinguished in two ways. First, 
the aircraft was 23 years old, exceed- 
ing all repose periods (GARA’s 18- 
year and both of Florida’s 12- and 
20-year periods). Secondly, the air- 
craft was not privately owned and 
operated; it was a contract charter 
flight carrying passengers.* Under 
GARA’s definitions, it was still a 
general aviation aircraft because it 
was not engaged in scheduled air- 
line operations.” Florida’s law 
would apply the 20-year period stat- 
ute of repose test because of the con- 
tract passenger operations. In appli- 
cation of either federal or Florida 
law (and disregarding the four-year 
“savings period” of Florida’s act), a 
products liability suit will almost 
certainly be barred due to the age of 
the aircraft. 

An interesting procedural point 
comes into play if the plaintiff 
pleads either GARA’s “knowing mis- 
representation” exception or 
Florida’s “actual knowledge of the 
defect” exception. The claimant will 
have to plead and prove both, not 
just one or the other! This is because 
GARA preempts state law only to 
the extent that state law otherwise 
permits the action.’ Thus, if the 
claimant only proves the Florida 
exception, the claim may still be 
barred by GARA if concealment of 
required information from the FAA 
is not proven. Conversely, merely 
proving a misrepresentation for 
GARA’s exception may not be suffi- 
cient to prove the actual defect 
knowledge and affirmative conceal- 
ment required by Florida’s law. 

The final scenario is the EgyptAir 
crash. GARA has no application be- 
cause it was a scheduled commer- 


cial airliner operation, not a general 
aviation aircraft. Thus, had the 
tragedy occurred in Florida, only 
Florida’s tort laws would apply, and 
since the aircraft was only 10 years 
old, a suit would not be barred by 
Florida’s new statute of repose. The 
battle again would be to overcome 
the government rules defense, and 
if new technology was, or could have 
been applied, the hurdles of the sub- 
sequent remedial measures exclu- 
sion and state-of-the-art defense. If 
the aircraft had been more than 20 
years old, Florida’s statute of repose 
would again bar a products liability 
suit. 


Conclusion 

Despite the improvements in tech- 
nology and aviation safety, aviation 
mishaps will still occur, causing 
property damages, injuries, and 
deaths. Certainly in Florida, with its 
large population of general aviation 
aircraft and flight operations, a mis- 
hap will occur that will present li- 
ability issues.'°! Thus the questions 
remain: How long should a 
manufacturer’s liability extend? 
Who should assume the risk? What 
is “fair” to manufacturers, pilots, 
and passengers? General aviation 
has rebounded since GARA was en- 
acted,’ but was that merely coin- 
cidental with the rebounding over- 
all economy? How much safety, and 
at what cost, can or should be re- 
quired?!” Congress and the Florida 
Legislature have made some reason- 
able policy choices as a starting 
point in tort reform. Only time will 
tell if the public agrees and if the 
courts will respect the legislative 
actions.’%O 


1 These mishap scenarios are roughly 
based upon various media reports of the 
John F. Kennedy, Jr., Payne Stewart, 
and EgyptAir tragedies in 1999. The 
NTSB investigations are ongoing and 
may ultimately reveal different facts and 
causes. They are only used in this ar- 
ticle to illustrate possible variations in 
applications of federal and state law in 
aviation product liability actions. 

2 The American Bar Association and 
The Florida Bar have recognized adverse 
public opinion generated by media re- 
ports of attorneys actively seeking vic- 
tims as clients in the wake of disasters. 
Both organizations have adopted limi- 
tations for such solicitations in their eth- 
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Pleading Requirements 


for a Claim for Attorneys’ Fees 


he law regarding the 
pleading requirements for 
a claim for attorneys’ fees 
has evolved substantially 
in the past decade. Plaintiffs do not 
seem to have a problem with plead- 
ing a claim for fees. The problem 
area has involved claims by defen- 
dants. Under Fla. R. Civ. P. 1.170(a), 
addressing compulsory counter- 
claims, the defendant is required to 
counterclaim for “any claim” 
against the opposing party arising 
out of the transaction or occurrence 
in question. Although it might ap- 
pear that a “claim” for attorneys’ 
fees should be controlled by Rule 
1.170(a), no court has said that a 
defendant must file a formal coun- 
terclaim to preserve a claim for fees. 
The Florida Supreme Court has 
stated that an attorneys’ fee claim 
is held not to be part of the party’s 
substantive claim because it is in- 
tended only to make the successful 
party whole by reimbursing it for 
the expense of litigation.’ A post- 
judgment motion for fees raises a 
“collateral and independent claim” 
which the trial court has continu- 
ing jurisdiction to entertain within 
a reasonable time, notwithstanding 
the conclusion of the main claim.’ 
As a practical matter, it is not 
unusual for an award of attorneys’ 
fees to exceed the amount otherwise 
in litigation. A plaintiff who wants 
to bring a $20,000 claim in a con- 
struction contract case or a mechan- 
ics’ lien case must seriously con- 
sider the fact that a loss may result 
in the entry of a judgment for fees 
against the plaintiff for more than 
the original claim. Yet, neither 


by Gerald W. Pierce 


The vagueness of 
the law regarding 
pleading 
requirements for 
claims for attorneys’ 
fees will result in 
further litigation. 


party is required to plead the most 
substantial financial issue in the 
case as a separate claim. Special 
rules have evolved by case law, and 
those special rules must be fol- 
lowed. The Rules of Civil Procedure 
do not reveal the technical require- 
ments for pleading the claim for 
fees, but a failure to comply with 
the requirements will result in a 
waiver of the right to recover fees. 


Covering All the Bases 

The short answer to the question 
of how to plead a claim for an award 
of attorneys’ fees is spelled out by 
the Second District Court of Appeal 
in Carman v. Gilbert, 615 So. 2d 701 
(Fla. 2d DCA 1992), quashed on 
other grounds, 641 So. 2d 1324 (Fla. 
1994). The court said: “Such plead- 
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ing must demonstrate: (a) the con- 
tractual or statutory basis for an 
award, (b) why the opposing party 
should be obligated to pay the 
award, and (c) the obligation of the 
moving party to pay his or her at- 
torney.”’ 

The Third District Court of Ap- 
peal has cited Carman v. Gilbert 
with approval.* A party who com- 
plies with the Carman v. Gilbert 
analysis will have done everything 
necessary to raise the issue. Al- 
though it may not strictly be neces- 
sary, it would not hurt to ask the 
trial court expressly to reserve ju- 
risdiction for an award of attorneys’ 
fees in the final judgment.’ Finally, 
a motion to assess fees which is filed 
within 30 days of the entry of final 
judgment should be timely.® 


Development of the 
Pleading Requirements 

The last decade has seen numer- 
ous appellate decisions addressing 
the pleading requirements for a 
claim for attorneys’ fees. The lead- 
ing case is Stockman v. Downs, 573 
So. 2d 835 (Fla. 1991). In Stockman, 
the Florida Supreme Court consid- 
ered the following question certified 
by the Fourth District Court of Ap- 
peal’ to be of great public impor- 
tance: “May a prevailing party re- 
cover attorneys’ fees authorized in 
a statute or contract by a motion 
filed within a reasonable time af- 
ter entry of a final judgment, which 
motion raises the issue of that 
party’s entitlement to attorneys’ 
fees for the first time?” ® 

The case involved a contract 
which provided for an award of at- 


| 


torneys’ fees to the prevailing party. 
The defendants had requested no 
affirmative relief in their answer. 
After a verdict in favor of the defen- 
dants was returned, the trial court 
entered a final judgment which re- 
tained jurisdiction for the taxation 
of costs and award of fees. The day 
after the final judgment was en- 
tered, the defendants filed a motion 
for fees based on the terms of the 
contract. The trial court denied the 
motion because the defendants had 
not requested fees in their plead- 
ings, and because there had been no 
acquiescence during the pre-trial 
stage of the case. The Fourth Dis- 
trict Court of Appeal reversed the 
order denying fees.° It concluded 
that it was not inappropriate to 
raise a claim for attorneys’ fees for 
the first time after judgment be- 
cause a claim for attorneys’ fees is a 
collateral and independent claim.’° 

The Supreme Court quashed the 
district court’s decision, answering 
the certified question in the nega- 
tive. The court concluded that the 
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better view is that a claim for fees, 
whether based on statute or con- 
tract, must be pled. The court 
stated: 


The fundamental concern is one of no- 
tice. Modern pleading requirements 
serve to notify the opposing party of the 
claims alleged and prevent unfair sur- 
prise. 40 Fla. Jur. 2d Pleadings §2 
(1982). Raising entitlement to attorney’s 
fees only after judgment fails to serve 
either of these objectives. The existence 
or nonexistence of a motion for attorney’s 
fees may play an important role in deci- 
sions affecting a case. For example, the 
potential that one may be required to pay 
an opposing party’s attorney’s fees may 
often be determinative in a decision on 
whether to pursue a claim, dismiss it, 
or settle. A party should not have to 
speculate throughout the entire course of 
an action about what claims ultimately 
may be alleged against him. Accordingly, 
we hold that a claim for attorney’s fees, 
whether based on statute or contract, must 
be pled. Failure to do so constitutes a 
waiver of the claim. " 


In dictum, the court recognized an 
important exception to the rule it 
was announcing. It said that a party 
waives any objection to the failure 
to plead a claim for fees where that 


party has notice that an opponent 
claims entitlement to fees, and by 
its conduct recognizes or acquiesces 
to that claim or otherwise fails to 
object to the failure to plead entitle- 
ment. The exception was not appli- 
cable in Stockman, even though the 
plaintiff had pled a claim for attor- 
neys’ fees under the same contrac- 
tual provision. The court concluded 
that there had been no action or in- 
action on the part of the plaintiff 
that could be interpreted to be a rec- 
ognition of the fact that the defen- 
dants intended to claim attorneys’ 
fees or a waiver of objection to their 
failure to plead such a claim. 

Soon after the Stockman decision, 
the Supreme Court again addressed 
this area of the law in Ganz v. HZ, 
Inc., 605 So. 2d 871 (Fla. 1992). In 
Ganz, the court considered the fol- 
lowing certified question: “Does the 
holding in Stockman v. Downs, 573 
So. 2d 835 (Fla. 1991) require that 
entitlement to statutory attorneys’ 
fees pursuant to Section 57.105, 
Florida Statutes (1991) be specifi- 


credits and dividends to its members. Make a wise business 


decision. Join other attorneys who depend on the state's 


largest and most stable 
self-insurance fund for 
their workers’ compensation 
coverage. Contact your 
local Independent 
Insurance Agent, or 
call Mona Thomas at 


at 1-800-282-7648 for an agent referral. Ask about 


our dividend plan, which rewards members who have 


has returned more than $41 million in premium oe : superior safety records. 


Florida Retail Federation 


Self Insurers Fund 


‘Administered by Summit Consulting, Inc., “The People Who Know Wo 


0. Drawer 988 © Lakeland, FL 33802-0988 


1-800-282-7648 © (863) 665-6060 


THE FLORIDA BAR JOURNAL/JULY/AUGUST 2000 37 


veers’ Compr 


cally pled?” ” 

The court observed that it was 
difficult for a party to plead in good 
faith before the case has ended that 
there was a complete absence of jus- 
ticiable issue of either law or fact 
raised by the complaint or defense 
of the losing party. Quoting 
Autorico, Inc. v. GEICO, 398 So. 2d 
485 (Fla. 3d DCA 1981), the court 
said that it is only after the case has 
been terminated that a sensible 
judgment can be made by a party 
as to whether the adverse party 
raised nothing but frivolous issues. 
The certified question was answered 
in the negative. 

The latest case from the Supreme 
Court addressing this area of the 
law was Green v. Sun Harbor 
Homeowners’ Association, Inc., 730 
So. 2d 1261 (Fla. 1998). The Fourth 
District Court had certified that its 
decision was in conflict with the de- 
cision of the Second District Court 
in Bruce v. Barcomb, 675 So. 2d 219 
(Fla. 2d DCA 1996)."* In Bruce v. 
Barcomb, the Second District Court 


concluded that the defendant could 
file a motion for fees following a vol- 
untary dismissal by a plaintiff prior 
to the time the time the defendant 
was required to file an answer. In 
Green, the plaintiff sued the defen- 
dant under a “Declaration of Cov- 
enants,” which included an attor- 
neys’ fee provision. The complaint 
included a demand for attorneys’ 
fees under the contract provision. 
The defendant responded with a 
motion to strike and dismiss the 
complaint. The case sat for a year, 
and the defendant moved to dismiss 
for failure to prosecute. The motion 
to dismiss did not mention 
attoraaaaaa 

Two weeks after the action was 
dismissed, the defendant moved for 
attorneys’ fees, arguing that he was 
the prevailing party. The trial court 
and the district court ruled that the 
defendant was not entitled to fees 
because he had failed to meet the 
pleading requirements of Stockman. 
On conflict review, the Supreme 
Court held that the situation was 
distinguishable from Stockman. In 
Stockman the case had proceeded 
through trial before the defendant 
moved for fees. In Green, there had 
been only a complaint and a motion 
to dismiss before the motion for at- 
torneys’ fees. The case had not pro- 
ceeded to the point at which the de- 
fendant was required to answer. The 
Supreme Court held: 


The Fourth District’s majority decided 
that when this Court stated in Stockman 
that a claim for attorney fees must be 
“pled,” the term was not used in its tech- 
nical sense and did include motions. This 
is erroneous. This Court’s use of the 
phrase “must be pled” is to be construed 
in accord with the Florida Rules of Civil 
Procedure. Complaints, answers, and 
counterclaims are pleadings pursuant to 
Florida Rule of Civil Procedure 1.100(a). 
A motion to dismiss is not a pleading. 
Stockman is to be read to hold that the 
failure to set forth a claim for attorney 
fees in a complaint, answer, or counter- 
claim, if filed, constitutes a waiver. How- 
ever, the failure to set forth a claim for 
attorney fees in a motion does not con- 
stitute a waiver. Until a rule is approved 
for cases that are dismissed before the 
filing of an answer, we require that a 
defendant’s claim for attorney fees is to 
be made either in the defendant’s mo- 
tion to dismiss or by a separate motion 
which must be filed within thirty days 
following a dismissal of the action. If the 
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claim is not made within this time pe- 
riod, the claim is waived. ‘4 


The decision of the district court 
was quashed, and the decision of the 
Second District Court in Bruce v. 
Barcomb was approved. In a concur- 
ring opinion, Chief Justice Harding 
expressed his concern over the fact 
that over 15 months had elapsed 
between the filing of the complaint 
and the filing of the motion to dis- 
miss. He stressed that future liti- 
gants should not be allowed to cir- 
cumvent the fundamental concerns 
expressed in Stockman merely be- 
cause a responsive pleading had not 
been filed. The concurring opinion 
urged the Civil Procedure Rules 
Committee to formulate a workable 
rule governing claims for attorneys’ 
fees that would be applicable in this 
type of situation. 


Potential Pitfalls 

The Supreme Court has not ad- 
dressed the question of whether a 
simple demand in the “wherefore” 
clause in an answer is sufficient to 
assert a claim for fees. As noted in 
the beginning of this article, a party 
who complies with the Carman v. 
Gilbert ruling would have no prob- 
lem. In citing Carman v. Gilbert 
with approval, the Third District 
Court in Dealers Insurance Co. v. 
Haidco Investment Enterprises, Inc., 
638 So. 2d at 127, specifically found 
that a general request for fees in the 
“wherefore” clause is not sufficient.'® 
The First District Court of Appeal 
has held that a request in the 
“wherefore” clause which specifi- 
cally referenced F.S. §57.105(2) 
(1997) was sufficient to plead a 
claim for fees under the contract by 
implication.'® A prudent pleader 
would avoid potential problems by 
simply pleading with the specificity 
required in Carman v. Gilbert. 

It appears that no appellate court 
has addressed the possibility of a 
defendant moving to amend to as- 
sert a claim for fees late in the pro- 
ceeding. While the ordinary rules 
regarding the exercise of the trial 
court’s broad discretion would apply, 
the trial court would have to give 
serious consideration to the con- 
cerns expressed by the Florida Su- 
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preme Court in Stockman. The 
policy factors which prompted the 
court to hold that a claim for fees 
must be pled would also tend to in- 
dicate that the claim should be 
raised early in the proceedings. 

Another potential problem area 
under the holding in Stockman v. 
Downs is the area of waiver. In 
Storob v. Sphere Drake Insurance, 
730 So. 2d 375 (Fla. 3d DCA 1999), 
the defendants obtained a judgment 
which established that the plaintiff 
insurer had a duty to defend an ex- 
isting tort claim against them. The 
trial court denied a motion for at- 
torneys’ fees under F\S. §627.428 
(1997) because the defendants had 
not asserted a claim for fees in any 
of their pleadings. The Third Dis- 
trict Court of Appeal reversed the 
trial court’s ruling on fees based on 
a finding of waiver. At the end of the 
nonjury trial, the trial judge had 
asked the insurer’s counsel to pre- 
pare the final judgment, and coun- 
sel had agreed to include a provision 
that the court reserved jurisdiction 
as to attorneys’ fees. The court 
quoted from Stockman v. Downs and 
concluded that each prerequisite to 
the waiver exception applied. The 
appeal would not have been neces- 
sary if the defendants had complied 
with the requirements of Carman v. 
Gilbert. 


Conclusion 

The vagueness of the law regard- 
ing pleading requirements for 
claims for attorneys’ fees will result 
in further litigation. If you follow the 
requirements in Carman v. Gilbert 
and file your motion for fees within 
30 days of the date the final judg- 
ment is filed, you should have no 
problem avoiding participation in 
those future cases. 


1 Finkelstein v. North Broward Hospi- 
tal District, 484 So. 2d 1241, 1243 (Fla. 
1986). 

2 Cheek v. McGowan Electric Supply 
Co., 511 So. 2d 977, 979 (Fla. 1987). 

3 Carmen v. Gilbert, 615 So. 2d at 704 
(citation omitted). 

* Dealers Insurance Co. v. Haidco In- 
vestment Enterprises, Inc., 638 So. 2d 
127, 130 (Fla. 3d D.C.A. 1994). 

5 In United States Fidelity & Guaranty 
v. Martin County, 669 So. 2d 1065 (Fla. 
4th D.C.A. 1996), review denied, 679 So. 
2d 774 (Fla. 1996), the fact that the trial 
court had expressly reserved jurisdiction 
to award fees was an important consid- 
eration in the determination that a mo- 
tion for fees was timely even though it 
was filed after the conclusion of an ap- 
peal from the final judgment. The res- 
ervation of jurisdiction to award fees was 
held to extend the thirty day period for 
filing a motion for fees pursuant to an 
offer for judgment in Gulliver Academy, 
Inc. v. Bodek, 694 So. 2d 675 (Fla. 1997). 
See also Holm v. Sharp, 715 So. 2d 1159 
(Fla. 5th D.C.A. 1998). 


§ In Green v. Sun Harbor Homeowners’ 


Association, Inc., 730 So. 2d 1261, 1263 
(Fla. 1988) (quoted infra), the Supreme 
Court said that it will require that a 
defendant’s claim for fees be made ei- 
ther in the motion to dismiss or by sepa- 
rate motion filed within 30 days follow- 
ing dismissal until an appropriate rule 
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is approved. There are no cases which 
hold that any time period shorter than 
30 days is untimely. A motion filed two 
months after the jury verdict was held 
not to have been filed within a reason- 
able time period in Wunderle v. Fruits, 
Nuts & Bananas, Inc., 715 So. 2d 325 
(Fla. 2d D.C.A. 1998). See also McAskill 
Publications, Inc. v. Keno Brothers Jew- 
elers, Inc., 647 So. 2d 1012 (Fla. 4th 
D.C.A. 1994) (suggesting that trial 
courts generally should not grant a post- 
judgment motion for fees filed almost 
three months after the judgment on the 
merits because of “unreasonable tardi- 
ness”). 

7 Downs v. Stockman, 555 So. 2d 867 
(Fla. 4th D.C.A. 1989). 

8 Stockman, 573 So. 2d at 836. 

Id. 

10 Td. at 868. 

1 Stockman, 73 So. 2d at 837-38 (foot- 
notes omitted). 

12 Ganz, 605 So. 2d at 872. 

13 Green v. Sun Harbor Homeowners’ 
Association, Inc., 685 So. 2d 23, 25 (Fla. 
4th D.C.A. 1996). 

14 Green, 730 So. 2d at 1262-63. 

15 Dealers Insurance Co., 638 So. 2d at 
129-30. 

16 Landry v. Countrywide Home Loans, 
Inc., 731 So. 2d 137, 140 (Fla. 1st D.C.A. 
1999). See also United Pacific Insurance 
Company v. Berryhill, 620 So. 2d 1077 
(Fla. 5th D.C.A. 1993). 
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Appellate Law 


The Two-Issue Rule and Itemized Verdicts 


Walking the Tightrope 


by Tracy Raffles Gunn and Charles Tyler Cone 


armless error: bane to 

appellants, boon to 

appellees, and a power- 

ful doctrinal tool of the 
appellate courts. 

Not that there’s anything wrong 
with that. After all, appellate courts 
review judgments and orders. If, 
notwithstanding any perceived er- 
rors in the proceedings, the judg- 
ment or order under review is cor- 
rect—that is, if the error in process 
did not yield an error in result—the 
appellate court is simply doing its 
job in ignoring even obvious errors, 
as long as they did not culminate 
in an erroneous judgment. Although 
harmless error can take a variety 
of forms, error is harmful (and 
therefore, at least in civil cases, re- 
versible) only if “it is reasonably 
probable that a result more favor- 
able to the appellant would have 
been reached if the error had not 
been committed.”! 

So what happens in the following 
situation? The plaintiff brings a 
two-count complaint, alleging, say, 
1) false imprisonment and 2) mali- 
cious prosecution. The jury is erro- 
neously instructed on the false im- 
prisonment claim, but correctly 
instructed on the malicious prosecu- 
tion claim. The jury returns a ver- 
dict for the plaintiff, but does not 
specify the basis for its verdict. As- 
suming the appellate court agrees 
that the false imprisonment in- 
struction was erroneous, the court 
should reverse, right? 

Wrong. Although the appellant 
has arguably demonstrated harm- 
ful error (by showing that had the 
jury been properly instructed on the 


“[W]here there is no 
proper objection to 
the use of a general 
verdict, reversal is 
improper where no 
error is found as to 
one of two issues 
submitted to 
the jury.” 


false imprisonment claim, they 
“may” have returned a verdict in 
favor of defendant), the appellate 
court should nevertheless affirm. 

Why? The so-called two-issue 
rule: “[W]here there is no proper 
objection to the use of a general ver- 
dict, reversal is improper where no 
error is found as to one of two is- 
sues submitted to the jury.”” 

The Florida Supreme Court first 
adopted the two-issue rule in Colo- 
nial Stores, Inc. v. Scarbrough, 355 
So. 2d 1181, 1186 (Fla. 1977) (cit- 
ing out-of-state cases). The court 
reasoned that if an appellant can 
point to error affecting fewer than 
all the issues submitted to the jury, 
but cannot completely negate the 
possibility that the jury based its 
verdict on the remaining, error-free 
issues, then “the appeliant is un- 
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able to establish that he has been 
prejudiced.”* In other words, the 
appellant cannot demonstrate 
harmful error. 

Since Colonial Stores, Florida 
courts have refined the jurispru- 
dence surrounding the two-issue 
rule. For example, in the 1987 de- 
cision of First Interstate Develop- 
ment v. Ablanedo, 511 So. 2d 536 
(Fla. 1987), the Florida Supreme 
Court held that the rule does not 
apply when the “two issues” are two 
theories of liability with two differ- 
ent measures of damages.’ Instead, 
the court said, “[t]his rule applies 
to those actions that can be brought 
on two theories of liability, but 
where a single basis of damages 
applies.”® 

Until recently, this statement in 
Ablanedo raised, appropriately 
enough, at least two issues about 
the two-issue rule. The first cen- 
tered around application of the rule 
to defense verdicts. In both Colonial 
Stores’ and Ablanedo,' the rule had 
been invoked by plaintiffs defend- 
ing verdicts in their favor. In 
Charlemagne v. Francis, 700 So. 2d 
157 (Fla. 4th DCA 1997), the Fourth 
District Court of Appeal held that 
the rule could not be invoked by a 
successful defendant to argue that 
error in an instruction on a statu- 
tory defense was harmless.’ The 
court relied expressly on Ablanedo’s 
statement that the rule applies to 
cases involving “two theories of li- 
ability.”° Since Charlemagne in- 
volved only one theory of liability 
(common-law negligence), the rule 
simply did not apply."’ The Third 
District reached a different conclu- 


; 
| 
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sion, and, without reference to 
Ablanedo, held that the two-issue 
rule also applied to cases involving 
two or more defenses.'” 

Similarly, Ablanedo raised ques- 
tions about the applicability of the 
rule where the “two issues” are two 
or more elements of a single cause 
of action. Shortly before Ablanedo 
was decided, the Third District held 
that error in failure to give a re- 
quested jury instruction on causa- 
tion did not warrant reversal, be- 
cause the failure to give the 
instruction did not affect the other 
elements of the plaintiffs cause of 
action.'® Since, the court reasoned, 
the jury’s general verdict in favor of 


the defendant “may be interpreted 
either as a finding of no negligence 
or as a finding of no legal cause, the 
plaintiffs have failed to show, as 
they must... , that the refusal to 
give this causation instruction was 
harmful.”"* The court rejected the 
Fourth District’s conclusion in 
LoBue v. Travelers Ins. Co., 388 So. 
2d 1349 (Fla. 4th DCA 1980), that 
the two-issue rule does not “require 
a claimant to specifically demon- 
strate the precise element of the 
cause of action the jury found lack- 
ing.”!° However, following Ablanedo, 
the Third District seriously ques- 
tioned the continuing vitality of its 
earlier decision.'® 


The Midstate 


Our most poplar 


The Florida Supreme Court’s lat- 
est pronouncement on the two-issue 
rule weighs in on both these dis- 
putes. In Barth v. Khubani, 748 So. 
2d 260 (Fla. 1999) the court ex- 
pressly resolved the conflict as to 
“whether an appellate court may 
apply the ‘two issue rule’ to bar re- 
view of a general defense verdict 
where the appellee pled two or more 
defenses at trial and the appellant 
alleges error only as to one such de- 
fense.” Suggesting that the focus of 
some district courts of appeal on 
only the number of theories of liabil- 
ity was “misdirected,” the court held 


when the jury returns a general verdict 
for the defendant, the “two-issue” rule 
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is applied by focusing on the defenses; 
thus, where two or more defense theo- 
ries are presented to the jury and it re- 
turns a verdict for the defense, an ap- 
pellate claim of error as to one defense 
theory will not result in reversal since 
the verdict may stand based on another 
theory." 


Thus, the rule now clearly applies 
to cases involving two or more de- 
fenses, as well as to cases involving 
two or more theories of liability."® 

However, the Supreme Court 
giveth and the Supreme Court 
taketh away. At the conclusion of its 
opinion in Barth, the court estab- 
lished a new maxim: The two-issue 
rule “only applies when the prevail- 
ing plaintiff submits more than one 
cause of action or the prevailing de- 
fendant submits more than one 
separate and distinct defense 
theory.””* This one word—only— 
coupled with the court’s aside that 
“we do not disapprove” of cases like 
LoBue “to the extent they hold or 
explain that the rule does not apply 
where there is only one cause of ac- 
tion or one separate and distinct 
defense theory,” more or less sig- 
nals the court’s disapproval of ap- 
plication of the rule to multiple ele- 
ments of a single cause of action. 

Although Barth ostensibly an- 
swers two important “what”s about 
the two-issue rule, several “why”s 
remain. For example, if the appel- 
late burden of showing harmful er- 
ror usually requires showing only 
that the error may have affected the 
outcome with reasonable probabil- 
ity, why does the two-issue rule re- 
quire an appellant to show that the 
error must have affected the out- 
come? And if that is the appellate 
burden when multiple issues are 
submitted to a jury, why does the 
burden disappear when the “issues” 
are two or more elements of a single 
cause of action? 

Interestingly, the answers to both 
these somewhat academic questions 
probably stem from a single, very 
practical consideration: the verdict 
form. From the outset, the Supreme 
Court has recognized that the two- 
issue rule comes into play only when 
the jury returns a general verdict, 
and that a request for a special ver- 
dict puts to rest any two-issue rule 


concerns.”! As the Supreme Court 
put it, “[T]he remedy is always in 
the hands of counsel.”” The fact that 
an appellant can avoid the entire 
issue by requesting a special verdict 
may therefore justify a higher ap- 
pellate burden than that required 
when the error is beyond that 
appellant’s control. In other words, 
the two-issue rule is not just about 
harmless error and the appellate 
burden of proof; it is also about pres- 
ervation of error. 

Similarly, concerns about the ver- 
dict form—in particular its length 
and the risk of confusion—may mo- 
tivate the desire to put at least some 
issues beyond the rule’s reach. In- 
deed, the Third District has ex- 
pressed such a concern. If the rule 
applies to multiple elements of a 
single cause of action, then “[i]n or- 
der to demonstrate on appeal that 
an error was harmful, counsel must 
also tailor a special verdict form 
wherein the jury can make findings 
as to every element of every cause 
of action.””* The court also noted 
that such an application of the rule 
would cast serious doubts on the 
adequacy of the Supreme Court’s 
standard jury instructions.” 

Of course, the model verdict forms 
published with the standard jury 
instructions are just that: models. 
Counsel are expected to ensure that 
the verdict used is tailored to the 
issues in the case, and that it ad- 
equately preserves each issue for a 
later appeal. But the pressures of 
preparing for trial, along with the 
risk of confusing the jury by 
overitemizing the verdict, often 
means that the model forms are 
used even in nonmodel cases. 

Adding to the confusion is the fact 
that F.S. §768.77 purports to require 
itemization of verdicts to a certain 
extent in certain cases. Even if the 
basic requirements of the statute 
are understood by counsel, the stat- 
ute was amended in 1999 to require 
less itemization of some issues and 
more itemization of other issues. 
Whether the legislature has the au- 
thority to mandate itemization of 
verdict forms, or whether that at- 
tempt violates separation of powers 
principles, has been the subject of 
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debate,” but has not been decided 
by the courts.” 

Unfortunately, even following the 
statute will not necessarily ensure 
a proper verdict form.’ For example, 
the 1999 version of the statute does 
not require itemization of past and 
future damages or a determination 
of the number of years in the future 
the jury intends to provide compen- 
sation, without which it may be im- 
possible for a court to apply, and 
parties to take advantage of, the 
provisions allowing for periodic pay- 
ment of judgments.” Likewise, the 
degree to which a verdict is itemized 
can impact the scope of a new trial 
on “damages only.””9 

It appears relatively clear that 
counsel can waive the itemization 
requirements of the statute, either 
unknowingly or by expressly agree- 
ing to a less itemized form.*® How- 
ever, if an itemized verdict is re- 
quested by either party pursuant to 
the statute, there is authority that 
it is error not to allow the requested 
itemization.*! 

Of course, counsel can request 
forms that are more itemized than 
that required in the statute. Again, 
however, the burden is on trial coun- 
sel to itemize the verdict to the ex- 
tent needed to protect against any 
later argument of waiver. 

While the two-issue rule requires 
counsel to sufficiently itemize the 
verdict, the solution is not to item- 
ize every issue and sub-issue. Ex- 
cessive itemization can lead to con- 
fusion by the jury. Jury confusion 
puts another burden on trial coun- 
sel: the determination of when an 
inconsistent verdict has been ren- 
dered, and the preservation of that 
issue.” Itemized verdicts can signifi- 
cantly increase the risk of inconsis- 
tent verdicts.** Likewise, at least one 
court has expressed concern that 
itemized verdicts are actually in- 
creasing the number of appeals.*4 

In sum, potential appellants need 
to craft verdict forms that are suffi- 
ciently itemized to avoid two-issue 
rule problems and to satisfy the ap- 
plicable itemized-verdict statute, 
but not so itemized as to run the risk 
of an inconsistent verdict. This is not 
an easy task; the model verdict 
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forms, while helpful, may not be 
appropriate in all cases. However, 
at least being aware of the difficul- 
ties will put you ahead of many prac- 
titioners. And for all you potential 
appellees deviously devising the 
world’s least itemized verdict form 
(“Who wins? How much?”), a final 
word of warning: a completely dif- 
ferent two-issue rule applies in fed- 
eral court.* O 


1 Damico v. Lundberg, 379 So. 2d 964, 
965 (Fla. 2d D.C.A. 1979); see also Katos 
v. Cushing, 601 So. 2d 612, 613 (Fla. 3d 
D.C.A. 1992) (“The test for harmful er- 
ror is whether, but for such error, a dif- 
ferent result may have been reached.”); 
Puitip J. PADOVANO, FLORIDA APPELLATE 
PractTIcE §9.8 (2d ed. 1997). Note that, 
in criminal cases, the rule is reversed: 
the prosecution must show “that there 
is no reasonable possibility that the er- 
ror contributed to the conviction.” State 
v. DeGuilio, 491 So. 2d 1129, 1135 (Fla. 
1986) (emphasis added). As a result of 
this shifted appellate burden of proof, the 
two-issue rule does not apply to crimi- 
nal cases. See Padovano, supra, at §9.9. 
Thus, the following analysis is confined 
to civil cases. 

? Whitman v. Castlewood Int'l Corp., 
383 So. 2d 618, 619 (Fla. 1980). 

3 In adopting the two-issue rule, the 
court rejected the contrary rule, which 
“mandates a reversal where error has 
affected one issue unless it is clear that 
the complaining party has not been in- 
jured thereby.” Colonial Stores, 355 So. 
2d at 1186 (citing out-of-state cases). 

* Colonial Stores, 355 So. 2d at 1186. 

5 See Ablanedo, 511 So. 2d at 538. 

7 See Colonial Stores, 355 So. 2d at 
1186. 

8 See Ablanedo, 511 So. 2d at 538. 

® See Charlemagne, 700 So. 2d at 160. 
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of the two-issue rule.”). 

17 Barth, 748 So. 2d at 261-62. 

18 Notwithstanding the Supreme 
Court’s use of both terms, “theory of li- 
ability” is not necessarily synonymous 
with “cause of action.” See Zimmer, Inc. 
v. Birnbaum, 2000 WL 313560 (Fla. 4th 
D.C.A. Mar. 29, 2000). In Zimmer, it 
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tests for determining “product defect”). 
The court applied the two-issue rule. 
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22 Td. at 1186. 
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25 See Model Verdict Form 8.1, Com- 
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In re Standard Jury Instructions (Civil), 
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visions of §§768.77 and 768.78 in struc- 
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publication as requested.”) 
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§768.77 were part of the 1999 Tort Re- 
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to the extent any part of that act was 
later found to infringe upon the author- 
ity of the Florida Supreme Court to de- 
termine the rules of practice and proce- 
dure in Florida courts, the infringing 
part should be construed as a request 
for rule change. See 1999 Fla. Laws ch. 
225, §34. 

27 See McElhaney v. Uebrich, 699 So. 
2d 1033 (Fla. 4th D.C.A. 1997) (“This 
case presents a classic example of why 
the requirements of §768.77, Florida 
Statutes (1995), prescribing the use of 
itemized verdicts, are so unmanage- 
able.”). 

28 See Fia. Stat. §768.78. 

29 See ITT Hartford Ins. Co. v. Owens, 
2000 WL 390393 (Fla. 3d D.C.A. Apr. 19, 
2000). 
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J., concurring) (“Since the enactment of 
section 768.77, Florida Statutes (1991), 
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34 See Doughty v. Ins. Co. of N. Am., 701 
So. 2d 1225 (Fla. 4th D.C.A. 1997) (“It 
appears to us that itemized verdicts are 
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Tax Law 


Installment Reporting for Sales of 
S Corporation Stock with a §338(h)(10) Election 


n January 5, 2000, the 

Treasury Department 

adopted Temporary 
Regulation 
§1.338(h)(10)-1T (the “temporary 
regulation”), which clarifies that 
the installment method of report- 
ing under §453 may be used by tax- 
payers selling stock in transactions 
in which an election under 
§338(h)(10) is made (hereinafter a 
338(h)(10) election).! Prior to the 
adoption of the temporary regula- 
tion, it was unclear whether the 
installment method of reporting 
was available in such cases. 
The installment method of report- 
ing is generally very advantageous 
for taxpayers selling eligible prop- 
erty’ with deferred payment terms. 
S corporation stock is eligible prop- 
erty in most cases, and it is com- 
mon to use deferred payment terms 
in sales of such stock. As a result, 
the clarity provided by the tempo- 
rary regulation provides reliable 
tax planning opportunities in sales 
of S corporation stock where a 
338(h)(10) election is available and 
where at least some of the proceeds 
are to be received by the selling 
shareholders in the taxable year 
following the year of the closing. 
Unfortunately, new §453(a)(2), en- 
acted on December 17, 1999, pro- 
hibits the use of the installment 
method of reporting in conjunction 
with a 338(h)(10) election if the tar- 
get corporation uses the accrual 
method of accounting. Therefore, 
the benefits of coupling a 338(h)(10) 
election with the installment 
method of reporting are only avail- 
able when the target uses the cash 
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method of accounting. 

This article focuses on the use of 
the installment method of report- 
ing in connection with a 338(h)(10) 
election for the sale of S corporation 
stock. Section I discusses eligibil- 
ity requirements and tax conse- 
quences of a 338(h)(10) election in 
connection with the sale of S corpo- 
ration stock. Section II discusses 
the uncertainty that existed prior 
to the adoption of the temporary 
regulation regarding the availabil- 
ity of the installment method of re- 
porting for sales of S corporation 
stock in which a 338(h)(10) election 
was made. Section III describes the 
application of the temporary regu- 
lation. Lastly, section IV discusses 
the impact of new §453(a)(2) on S 
corporation stock sales in which a 
338(h)(10) election is made. The 
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temporary regulation also applies 
to certain C corporations; however, 
the specific issues relating to C cor- 
porations are beyond the scope of 
this article. 


Overview of §338(h)(10) 

Section 338(h)(10) is a unique 
provision of §338. Section 338 gen- 
erally allows the purchaser of stock 
in certain stock transactions to 
treat the transaction as though the 
target corporation sold all of its as- 
sets for their fair market value im- 
mediately after the stock purchase.* 
An election under §338, as opposed 
to a 338(h)(10) election, does not 
impact the tax treatment of the sell- 
ing shareholders (i.e., they are 
treated as selling their stock). 

By comparison, if a 338(h)(10) 
election is made, the stock purchase 
is ignored and the transaction is 
treated as a sale of assets by the 
target corporation followed by a liq- 
uidation of the target corporation. 
A 338(h)(10) election is only avail- 
able if the target is an S corpora- 
tion or a member of an affiliated or 
consolidated group immediately 
prior to the stock purchase. 

With respect to a sale of S corpo- 
ration stock in which a 338(h)(10) 
election is made, the S corporation 
reports gain or loss as if it had sold 
all of its assets. The gain or loss 
flows through to the S corporation’s 
shareholders in accordance with the 
normal rules of Subchapter S and 
causes an appropriate adjustment 
to each shareholder’s stock basis. 
The S corporation is then deemed 
to distribute the sale proceeds to its 
shareholders in complete liquida- 
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tion. As a result of the basis adjust- 
ment, the deemed liquidation is gen- 
erally tax-free to the S corporation 
shareholders. The purchaser is 
treated as having formed a new sub- 
sidiary corporation which purchases 
the target S corporation’s assets for 
fair market value. This provides the 
purchaser, through its newly formed 
subsidiary, with a stepped-up basis 
in the target’s assets in most in- 
stances.° The ability to acquire stock 
and obtain the tax benefits of an 
asset acquisition under §338(h)(10) 
presents significant planning oppor- 
tunities to tax advisors in S corpo- 
ration stock transactions. 

In order to make a 338(h)(10) elec- 
tion the purchaser must make a 
“qualified stock purchase” of the 
stock of an eligible target. In gen- 
eral, a “qualified stock purchase” of 
an S corporation’s stock occurs when 
80 percent or more of the S 
corporation’s stock is acquired by a 
corporate purchaser in a single fully 
taxable transaction.® A 338(h)(10) 
election for an S corporation stock 


sale must be made by the purchaser 
and all of the S corporation share- 
holders, including those who do not 
participate in the qualified stock 
purchase.’ 


Consequences to S 
Corporation Target 
Shareholders 

If a 338(h)(10) election is made, 
no gain or loss is recognized by the 
selling S corporation shareholders 
on the sale of the stock.* However, 
the target recognizes gain or loss as 
if it had sold all of its assets for an 
amount equal to the “aggregate 
deemed sales price” (as defined be- 
low, the “deemed price”) in a hypo- 
thetical sale to an unrelated pur- 
chaser.’ The target corporation is 
treated as both the seller and the 
unrelated purchaser in this deemed 
sale of its assets. The specific me- 
chanics of these rules are described 
in detail in the following para- 
graphs. For purposes of the follow- 
ing analysis of the 338(h)(10) elec- 
tion, the target corporation, in its 


capacity as the seller in the deemed 
asset sale is referred to as “Old T,” 
and in its capacity as the purchaser, 
is referred to as “New T.” 

The deemed sale of the target’s 
assets is treated as occurring when 
Old T is an S corporation whose 
shares are held by the selling share- 
holders and the nonselling share- 
holders, if any."° The deemed price 
generally equals the sum of 1) the 
liabilities of Old T, and 2) the pur- 
chase price of the Old T stock which 
is sold divided by the percentage of 
Old T stock sold in the qualified 
stock purchase." For example, if the 
amount of Old T’s liabilities equals 
$2,000,000 and 80 percent of the Old 
T stock is sold for $8,000,000 in a 
qualified stock purchase, the 
deemed price would equal 
$12,000,000 (i.e., $2,000,000 plus 
$8,000,000 divided by 80 percent). 
Accordingly, in this example, Old T 
would be deemed to have sold all of 
its assets to New T for $12,000,000. 

In determining the amount and 
character of gain or loss recognized 
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as a result of the deemed asset sale, 
the deemed price is allocated to each 
of the assets of Old T in accordance 
with their respective fair market 
values pursuant to the residual 
method of allocation described in 
Treas. Reg. §1.338-6T.'* The amount 
and character of the gain or loss rec- 
ognized by Old T on the deemed sale 
is passed through to all its share- 
holders (including those sharehold- 
ers who do not sell their stock in the 
qualified stock purchase) pursuant 
to §1366, and each shareholder’s 
stock basis is adjusted accordingly."* 

Immediately thereafter, Old T is 
deemed to distribute the deemed 
price to its shareholders in a liqui- 
dating distribution. The liquidat- 
ing distribution generally does not 
result in additional taxation to the 
S corporation shareholders because 
each shareholder’s basis in its stock 
has been adjusted to reflect the 
gains or losses recognized on the 
deemed asset 


Consequences to 
New T and the Purchaser 
New T is generally treated as a 
new corporation which is unrelated 
to Old T for purposes of the income 
tax provisions of the Code.’* In the 
deemed transaction, New T is 
treated as having purchased all of 
the assets of Old T in a fully tax- 
able transaction. New T acquires the 
assets with an aggregate basis equal 
to the adjusted grossed-up basis of 
the assets. The grossed-up basis is 
similar to the deemed price and 
equals the sum of 1) the amount 
paid for the target corporation stock 
(determined without regard to 
capitalizable acquisition costs) di- 
vided by the percentage of target 
stock purchased in the qualified 
stock purchase; 2) the amount of the 
liabilities of the target; and 3) the 
amount of capitalizable acquisition 
costs incurred by the purchaser in 
connection with the qualified stock 
purchase."’ The grossed-up basis is 
allocated among the assets of New 
T in the same manner as the deemed 
price was allocated.’®* The 
purchaser's basis in the stock of New 
T is equal to the amount paid for the 
stock increased by the amount of 
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capitalizable acquisition costs in- 
curred by the purchaser in connection 
with the qualified stock purchase."® 


Uncertainty Eliminated by 
the Temporary Regulation 

Prior to the adoption of the tem- 
porary regulation, it was unclear 
whether the installment method of 
reporting was available for S corpo- 
ration stock sales in which a 
338(h)(10) election was made. The 
issue arose frequently in the S cor- 
poration context because many pur- 
chasers of closely held businesses” 
are unable or unwilling to pay the 
full amount of the purchase price in 
cash at closing.”' If the installment 
method of reporting was unavailable 
in such transactions, the target’s 
shareholders would be required to 
recognize all of the gain inherent in 
the target’s assets even though the 
selling shareholders had yet to re- 
ceive the full amount of the pur- 
chase price. Due to the uncertainty 
that existed prior to the temporary 
regulation, the parties to an S cor- 
poration stock sale in which a 
338(h)(10) election was desired and 
in which a significant amount of the 
purchase price was to be paid in 
subsequent taxable years were of- 
ten forced to either restructure the 
transaction as a direct asset pur- 
chase,” forego the 338(h)(10) elec- 
tion, restructure the purchase price 
to provide for a greater amount of 
cash up front, or report the transac- 
tion on the installment method not- 
withstanding the tax risk the uncer- 
tainty presented to the target 
shareholders. 

The uncertainty resulted from the 
interaction of the §338(h)(10) elec- 
tion rules and the installment re- 
porting rules in §453. In general, to 
the extent §453 applies, the mere 
receipt of an installment obligation 
does not result in gain recognition.”* 
As the obligation is paid, basis is 
applied ratably to the payments, 
and the obligee recognizes income to 
the extent the payment exceeds such 
ratable portion of basis.“* There are 
two primary reasons why it was 
unclear whether the installment 
method of reporting could be used 
with a 338(h)(10) election. First, the 


language in §338(h)(10) is arguably 
inconsistent with the installment 
method of reporting. Section 
338(h)(10)(A) provides that if a 
338(h)(10) election is made, the tar- 
get corporation “recognizes gain or 
loss with respect to the transaction 
as if it sold all of its assets in a single 
transaction” (emphasis added). This 
provision was subject to two diver- 
gent interpretations.” The provision 
could be interpreted to mean that 
the target must recognize gain or 
loss as if it had sold all of its assets 
in a single transaction for the same 
consideration (as appropriately 
grossed-up) that is paid by the pur- 
chaser. This interpretation would 
allow use of the installment method 
of reporting. However, the provision 
could also be interpreted to mean 
that the target must recognize im- 
mediate gain as if it had sold all of 
its assets for cash in a single trans- 
action. This interpretation would 
preclude use of the installment 
method of reporting. 

Second, the technical mechanics 
of the deemed asset sale under 
§338(h)(10) were inconsistent with 
the requirements for the install- 
ment method of reporting. In order 
to use the installment method of 
reporting, the installment obliga- 
tion must be an obligation of the 
purchaser.”* Under §338(h)(10), a 
New T (i.e., anew corporation) is the 
deemed purchaser of Old T’s as- 
sets?’; however, the obligor on the 
note received by Old T in the deemed 
sale and distributed to its share- 
holders in liquidation is the stock 
purchaser. 

Most tax experts believed that the 
installment method of reporting 
should be allowed with a 338(h)(10) 
election because such treatment is 
consistent with expressed policy of 
§338(h)(10) (i.e., to allow taxpayers 
to elect to treat certain stock sales 
as asset sales by the target followed 
by liquidation of the target) even 
though such a result was contrary 
to some of the technical rules of the 
applicable Code sections. In the case 
of an actual sale of an §S 
corporation’s assets followed by the 
S corporation’s liquidation, the in- 
stallment method of reporting is 
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generally allowed.” This criticism 
and broad support for clarification 
ultimately led to the Treasury 
Department’s adoption of the tem- 
porary regulation. 


The Temporary Regulation 
The temporary regulation ex- 
pressly provides that the install- 
ment method of reporting is avail- 
able in the context of S corporation 
stock sales in which a §338(h)(10) 
election is made and modifies cer- 
tain rules regarding the hypotheti- 
cal 338(h)(10) sale to cure the incon- 
sistencies which had created the 
uncertainty.”® Under the temporary 
regulation, when selling sharehold- 
ers receive installment obligations 
(e.g., a promissory note or other evi- 
dence of a deferred payment of the 
purchase price) from the purchaser, 
Old T is treated as receiving install- 
ment obligations of New T with the 
same terms as the purchaser’s obli- 
gation in the deemed asset sale 
from Old T to New T.* Old T is then 
deemed to distribute in complete liq- 
uidation the New T installment obli- 
gations to the shareholders who re- 
ceived installment obligations from 
the purchaser in the stock sale.*! 
When Old T is deemed to receive 
the New T installment obligation in 
the hypothetical asset sale, Old T 
may report the gain attributable to 
the installment obligation using the 
installment method to the extent 
available for Old T’s assets.** Upon 
distribution of the installment obli- 
gation in complete liquidation, no 
further gain is generally recognized 
by Old T.* Selling shareholders who 
receive installment obligations 
would report gain attributable to the 
installment obligations as the de- 
ferred payments are received. This 
result is consistent with the tax 
treatment of an actual asset sale by 
an S corporation in which part or all 
of the consideration is in the form 
of an installment obligation, fol- 
lowed by a complete liquidation of 
the corporation in which the sales 
proceeds are distributed to the 
corporation’s shareholders.* 


New Legislation 
On December 17, 1999, Congress 


enacted §453(a)(2), which generally 
prohibits the use of the installment 
method of reporting by taxpayers 
who use the accrual method of ac- 
counting. This new legislation has 
been widely criticized by commen- 
tators, especially in the context of 
an actual or deemed (under 
§338(h)(10)) sale of all of the assets 
of an S corporation whose sharehold- 
ers are cash method taxpayers.” 
As previously discussed, in the 
case of a stock sale in which a 
338(h)(10) election is made, the tem- 
porary regulation provides that Old 
T is deemed to receive New T install- 
ment obligations and then immedi- 
ately distribute the obligations to 
the selling shareholders who receive 
installment obligations in the stock 
sale. If the target corporation is an 
accrual method taxpayer, §453(a)(2) 
now requires the corporation to im- 
mediately recognize all of the gain 
inherent in the installment obliga- 
tions and to pass through such gain 
to its shareholders pursuant to 
§1366.°* This results in immediate 
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gain recognition of all of the gain 
inherent in the installment obliga- 
tions. Section 453(a)(2) requires this 
result even in cases where the 
shareholders of the target report 
their income on the cash method of 
accounting and even though Old T 
is deemed to hold the installment 
obligations for a mere instant in 
time.*’ 


Conclusion 

Prior to the adoption of the tem- 
porary regulation on January 5, 
2000, it was unclear whether the 
installment method of reporting was 
available in stock sales with respect 
to which a 338(h)(10) election was 
made. The temporary regulation 
makes clear that such reporting is 
now available. Thus, the temporary 
regulation provides reliable tax 
planning opportunities where S cor- 
poration stock is sold in a qualified 
stock purchase for consideration 
which includes deferred payments. 
Unfortunately, these tax planning 
opportunities are limited by new 
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§453(a)(2) to those cases in which 
the target reports income using the 
cash method of accounting. How- 
ever, due to criticism of new 
§453(a)(2), future legislation may, 
and in the author’s view, should, 
expand this opportunity to sales by 
cash method taxpayers of stock in 
accrual method S corporations. U 


1 T.D. 8858, 65 Fed. Reg. 1235 (Janu- 
ary 7, 2000). All references and citations 
to sections in this article are to sections 
of the Internal Revenue Code of 1986, 
as amended, unless otherwise indicated. 

2 Certain property is ineligible for the 
installment method of reporting. For 
instance, sales of inventory and market- 
able securities generally may not be re- 
ported on the installment method. 
§§453(b)(2) and 453(k)(2). 

3 §338(a). 

* Treas. Reg. § 1.338(h)(10)-1T(c)(1). 

5 However, if the basis of the target’s 
assets was greater than their fair mar- 
ket value, the §338(h)(10) election would 
“step-down” the basis of the target’s as- 
sets. In such a case, the election gener- 
ally would not be advisable. 

® §338(d)(3). Accordingly, a purchase of 
80 percent to 100 percent of an S 
corporation’s stock for cash by a corpo- 
rate purchaser would constitute a “quali- 
fied stock purchase.” However, a trans- 
action described in §351 or 354 would 
never constitute a “qualified stock pur- 
chase.” 

7 Treas. Reg. §1.338(h)(10)-1T(c)(2). 

8 Treas.Reg. §1.338(h)(10)-1T(d)(5)(iii). 

® Treas. Reg. §1.338(h)(10)-1T(d)(3)(i). 

"1 Treas. Reg. §1.338-4T. In cases where 
the selling shareholders incur selling 
costs in connection with the sale of the 
target stock, the deemed price would 
equal the excess of the sum of 1) the li- 
abilities of the target corporation, and 
2) the aggregate of each shareholder’s 
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amount realized on the sale of the 
shareholder’s stock (as determined with- 
out regard to selling costs incurred by 
the selling shareholders in connection 
with the sale) divided by the percentage 
of target stock sold in the qualified stock 
purchase, over the amount of the sell- 
ing costs. 

2 Treas. Reg. §1.338-4T(a). In very gen- 
eral terms, this method allocates the 
deemed price in the following manner: 
first to cash, second to cash equivalents 
(e.g., certificates of deposit) and securi- 
ties, third to accounts receivables, fourth 
to inventory, fifth to any remaining tan- 
gible property, sixth to intangibles other 
than goodwill or going concern value, 
and last to goodwill or going concern 
value. Treas. Reg. §1.338-6T(b). 

18 Treas. Reg. §1.338(h)(10)-1T(d)(5)(i). 

4 Treas. Reg. §1.338(h)(10)-1T(d)(4)(i). 

18 However, if immediately prior to the 
stock sale, a shareholder’s basis in its 
stock (i.e., the outside basis) is less than 
the shareholder’s ratable portion of the 
aggregate basis of the corporation’s as- 
sets (i.e., the inside basis), the share- 
holder will recognize gain on the deemed 
liquidating distribution. In addition, to 
the extent that the built-in gains tax 
provisions of §1374 apply to the deemed 
asset sale, a corporate level tax would 
be imposed upon the deemed liquidat- 
ing distribution. Section 1374 is beyond 
the scope of this article. 

16 Treas. Reg. §1.338-1T(b)(1). How- 
ever, New T is treated as a continuation 
of Old T for other provisions of the Code 
(e.g., the employment tax provisions) and 
for the income tax provisions specified 
in Treas. Reg. §1.338-1T(b)(2). 

7 Treas. Reg. §1.338-5T. 

18 Treas. Reg. §1.338-5T(a). 

19 §1012. 

20 Due to its pass-through nature, the 
S corporation is the preferred corporate 
form for most closely held businesses. 

21 See New York City Bar Reports on In- 
stallment Method Reporting for Stock 
Sale Elections, 97 Tax Notes Today 108- 
38 (June 5, 1997) (New York City Bar 
Report). 

2 If an S corporation target sells all of 
its assets for a purchase price which in- 
cludes an installment obligation and 
then distributes the obligation in com- 
plete liquidation, installment reporting 
would generally be available with re- 
spect to installment obligation. See text 
accompanying note 29 infra. 

§453(c). 

°6 See, e.g., New York City Bar Report 
and Ginsburg & Levin, Mergers, Acquisi- 
tions, and_Buyouts, November 1999 at 
§§206.1.8 and 1108.3 (Ginsburg & Levin). 

§453(f)(3). 

27 §§338(a) and 338(h)(10). 

28 §§453(h) and 453B(h). As noted 
above, the installment method of report- 
ing would not be available to the extent 
the installment obligation is attributable 
to the sale of certain inventory items or 
marketable securities. See §§453(b)(2) 
and 453(k)(2). In addition, as discussed 


in Section IV of this article, the install- 
ment method of reporting is no longer 
available for installment obligations re- 
ceived by taxpayers who report their in- 
come using the accrual method of ac- 
counting. 

See Treas. Reg. §1.338(h)(10)- 
1T(d)(8). 

80 Treas. Reg. §1.338(h)(10)-1T(d)(8)(i). 

31 Treas. Reg. §1.338(h)(10)-1T(d)(8)(ii). 
To the extent that the Deemed Price con- 
sists of amounts other than liabilities of 
Old T or installment obligations (i.e., 
generally either (i) the cash component 
of the purchase price or (ii) the gross- 
ing-up amount in cases where less than 
100 percent of the stock is purchased), 
Old T is deemed to receive cash.Treas. 
Reg. §1.338(h)(10)-1T(d)(8)(i). The cash 
is then deemed to be distributed, in com- 
plete liquidation of Old T, to the selling 
shareholders who receive consideration 
in a form other than installment obliga- 
tions and to the shareholders of target 
who do not sell their stock in the quali- 
fied stock purchase. Treas. Reg. 
§1.338(h)(10)-1T(d)(8)(ii). The share- 
holders of target who do not sell their 
stock are treated as purchasing New T 
shares for fair market value on the day 
after the qualified stock purchase. Treas. 
Reg. §1.338(h)(10)-1T(d)(5)(ii). 

82 See Treas. Reg. §1.338(h)(10)-1T(e), 
Example 10. As previously discussed, 
to the extent the installment obligation 
is attributable to assets which are ineli- 
gible for the installment method of re- 
porting (e.g., certain inventory), the in- 
stallment method of reporting may not 
be used. 

33 §453(h). A corporate level tax would 
apply to Old T upon the distribution of 
the installment obligation to the extent 
it is attributable to property which is 
subject to §1374. 

34 See §§453(a), 453(h), and 453B(h). 

35 See, e.g., John S. Harper, The Case 
Against Installment Method Repeal for 
Accrual Method S Corporations, 86 Tax 
Notes 557 (Jan. 24, 2000); Lee A. 
Sheppard, Installment Method Repealed 
For Whom?, 86 Tax Notes 8 (Jan. 3, 
2000). In fact, Martin D. Ginsburg and 
Jack S. Levin write that they “would not 
be surprised by a Year 2000 legislative 
correction retroactively carving out an 
exception” in §453(a)(2) to provide that 
it is inapplicable to actual or deemed 
sales of all of the assets of an S corpora- 
tion if the S corporation thereafter liq- 
uidates (or is deemed to liquidate). 
Ginsburg & Levin at § 206.1.8. 

36 TRS Notice 2000-26 (April 10, 2000). 
After distribution of the installment ob- 
ligation, the shareholders would not rec- 
ognize any further gain upon payment 
of the obligations. 

37 TRS Notice 2000-26 (April 10, 2000). 
The result would be the same under new 
§453(a)(2) if the accrual method target 
corporation had actually sold all of its 
assets for consideration which includes 
an installment obligation and then dis- 
tributed the proceeds to its cash method 
shareholders in complete liquidation. 


n 1993, the Florida Deceptive 
and Unfair Trade Practices 
Act (FDUTPA) (F.S. §501.201 
et seq.) was amended to, inter 
alia, extend its prohibitions to un- 
conscionable, as well as deceptive 
and unfair, acts or practices in the 
conduct of any trade or commerce. 
See §501.204(1). However, this au- 
thor is not aware of any reported 
Florida decisions interpreting the 
meaning of “unconscionable” as 
used in the statute. The purpose of 
this article, the second on 
FDUTPA’s prohibitions,' is to in- 
quire into the extent of this term’s 
substantive coverage. Its conclusion 
is that both the language and leg- 
islative history of the 1993 amend- 
ments leave the legislative intent 
as to the meaning of “unconscio- 
nable” unclear, except in FDUTPA’s 
reference to other, independent un- 
conscionability statutes. 


Language and Structure 

The language and structure of 
FDUTPA itself are the primary in- 
dicators of legislative intent, the 
acknowledged polestar of statutory 
construction.*? The statute as 
amended does not define “uncon- 
scionable” or provide standards for 
determining when a practice is un- 
conscionable. Furthermore, 
FDUTPA’s definition of a violation 
refers to unconscionable practices 
only in the context of independent 
laws or regulations. It provides that 
a violation may be based on a vio- 
lation of: 1) any rules promulgated 
pursuant to the Federal Trade Com- 
mission Act or FDUTPA; 2) the 
standards of unfairness or decep- 
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tion set forth and interpreted by the 
FTC or the federal courts; or 3) any 
law, statute, regulation, or ordi- 
nance which proscribes unfair 
methods of competition or unfair, 
deceptive, or unconscionable acts or 
practices.* 

With respect to the first prong, 
the FTC has statutory authority to 
promulgate Trade Regulation Rules 
directed at deceptive or unfair, but 
not unconscionable, acts or prac- 
tices.‘ The TRRs by their terms thus 
address only deceptive or unfair 
practices. While the Florida Depart- 
ment of Legal Affairs has promul- 
gated (and in most cases repealed) 
rules addressing designated unfair 
or deceptive practices, it apparently 
has not issued rules designating 
practices as unconscionable.® As to 


the second prong, the FTC has in- 
deed promulgated standards of un- 
fairness and deception, but not 
standards of unconscionability. In 
fact, the Federal Trade Commission 
Act® contains no mention whatso- 
ever of unconscionable practices or 
unconscionability. As there are sev- 
eral independent Florida statutes 
which refer to unconscionable prac- 
tices, the third prong is the only one 
which on its face appears to encom- 
pass such practices. 

There is nevertheless a valid ar- 
gument, based on the use of the 
term “may,” that the three prongs 
of §501.201(3) do not necessarily 
comprise an exclusive list of the 
types of practices which may violate 
FDUTPA.’ Additional factors sup- 
port a continued search (below) for 
some legislatively intended further, 
independent meaning for “uncon- 
scionable” in §501.204(1)—the un- 
qualified use of the term in that 
section and §501.202 (Purposes; 
rules of construction), together with 
the general thrust of the principle 
that, if possible, effect should be 
given to every word of a statute so 
that no portion is treated as inop- 
erative or meaningless.* 

The Florida Supreme Court has 
held that an undefined term in leg- 
islation should be given its plain 
and ordinary meaning. That court 
has additionally instructed, how- 
ever, that in interpreting such an 
undefined term consideration must 
also be accorded to its effect on the 
objectives and purposes of the 
statute’s enactment.’ Furthermore, 
all parts of a statute must be read 
together in order to achieve a con- 
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sistent whole.’ 

The language of other sections of 
FDUTPA, including one added with 
the 1993 amendments, do not sup- 
port a legislative intent to add a 
broad new category of violation. Re- 
vised §501.202(3), added with the 
1993 amendments, specifies the ex- 
panded statutory purpose of 
“mak|ing] state consumer protection 
and enforcement consistent with 
established policies of federal law 
relating to consumer protection” (as 
compared to the prior purpose of 
making state regulation of con- 
sumer sales practices similarly con- 
sistent).'! In addition, the 1993 
amendments left §504.204(2) intact, 
providing that “[i]t is the intent of 
the Legislature that in construing 
subsection (1), due consideration 
and great weight shall be given to 
the interpretations of the Federal 
Trade Commission and the federal 
courts relating to s. 5(a)(1) of the 
Federal Trade Commission Act .. . 
.” 2 As discussed above, neither the 
Federal Trade Commission Act nor 
the FTC’s TRRs mention unconscio- 
nable acts or practices. There is thus 
no general “established [plolicy of 
federal law,” in the area of consumer 
protection, prohibiting unconscio- 
nable acts or practices (although 
there are a couple of independent 
federal statutes addressing uncon- 
scionable practices). 

Furthermore, interpreting uncon- 
scionable to cover a broad range of 
practices falling outside the three 
designated categories of §$501.201(3) 
is arguably inconsistent with the 
substance of those categories them- 
selves. The FTC’s standards of un- 
fairness and deception, promulgated 
in 1980 and 1983 respectively,"* are 
in a substantial sense limiting pro- 
nouncements. They set forth tests 
that must be met to make out viola- 
tions, and in at least one respect 
indicate that factors previously ar- 
ticulated as grounds for a violation 
should not prospectively be consid- 
ered in determining whether a vio- 
lation has occurred. Specifically, the 
FTC’s 1980 unfairness statement 
provided that the broad and previ- 
ously articulated “immoral, unethi- 
cal, oppressive or unscrupulous” cri- 
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terion, one actually cited numerous 
times in Florida decisions,’° was not 
to be applied in the future. To per- 
mit practices varying widely from 
those standards (and not covered by 
either of the other two categories) 
to constitute violations would argu- 
ably vitiate the effect of adopting 
those standards as bases for viola- 
tions. 


Common Law Meaning? 

There is another general principle 
of statutory construction that use of 
a common law term is an indicator 
of legislative intent to adopt its com- 
mon law meaning. That principle is 
a rebuttable presumption that can 
be overcome by the intent reflected 
in other statutory language and 
clauses.'® 

Relatively recent Florida common 
law unconscionability decisions 
have focused on the courts’ equitable 
powers to refrain from enforcing con- 
tracts, or clauses thereof, based 
(usually, but not necessarily exclu- 
sively) on a combination of “proce- 
dural unconscionability” and “sub- 
stantive unconscionability.”"’ 
Procedural unconscionability gener- 
ally refers to an absence of mean- 
ingful choice, determined by analyz- 
ing the parties’ respective 


bargaining power, and the ability of 
the particular contracting party, in 
light of his or her education, intelli- 
gence, or lack thereof, to understand 
the terms of the contract. Substan- 


tive unconscionability generally re- 
fers to the unreasonableness and 
unfairness of the particular terms 
of the contract.'® 

There do not, however, appear to 
be any reported Florida decisions 
applying the above-mentioned prin- 
ciple of construction to any statute’s 
use of “unconscionable.” Florida pre- 
cedent presents an even more spe- 
cific obstacle to reading common law 
unconscionability into FDUTPA. In 
1979 the Florida Supreme Court 
addressed an early version (prior 
F.S. §83.784) of the mobile home 
rent control statute’s prohibition on 
unconscionable rent increases. The 
court held such use constitutionally 
defective in not “aid[ing] a court or 
administrative agency in ascertain- 
ing the true legislative intent under- 
lying the act” (emphasis added). The 
court explicitly recognized that “un- 
conscionability” has an equitable 
meaning in the common law (citing 
Point East One Condominium Corp., 
Inc., v. Point East Developers, Inc., 
348 So. 2d 32 (Fla. 3d DCA 1977)), 
but nevertheless opined that “[nlo 
such guiding principles are supplied 
by the legislature here.”'* The leg- 
islature, in enacting the 1993 
amendments, is presumed to be 
aware of such preexisting prece- 
dent.” 

Thus, principles of statutory con- 
struction, and Florida precedent, do 
not clearly indicate or support a leg- 
islative intent in FDUTPA to adopt 
the common law meaning of “uncon- 
scionable.” Furthermore, the discus- 
sion in the preceding section sug- 
gests that other statutory language 
and clauses in FDUTPA do not point 
to an intent to incorporate such a 
broad legal principle as common law 
unconscionability into FDUTPA. 


§501.207(3) Meaning? 

The term “unconscionable” actu- 
ally appeared in FDUTPA in one 
place (§501.207(3)) prior to the 1993 
amendments, and it remains there 
currently. The term as used there is 
another arguable source of meaning 
for “unconscionable” as used in 
§501.204(1). 

Section 501.207(3), detailing rem- 
edies available in FDUTPA govern- 


ment enforcement actions, includes 
obtaining court orders for the lim- 
ited purpose of “to strike or limit the 
application of clauses of contracts to 
avoid an unconscionable result.” 
However, there is no reference in 
§501.204(1) as amended to this 
other use of the term, and “uncon- 
scionable” as used in §501.204(1) 
contains no restrictive language con- 
cerning contracts, contractual 
clauses, or results. Principles of 
statutory construction concerning 
the use of varying language in dif- 
ferent parts of a statute having dif- 
ferent purposes suggest that the leg- 
islature, in amending §501.204(1) to 
add “unconscionable,” did not intend 
to adopt the more restricted (but 
still arguably unclear) use of the 
term as it appeared in §501.207(3).”" 

On the above analysis, the lan- 
guage of FDUTPA leaves the legis- 
lative intent in adding “unconscio- 
nable acts or practices” to 
FDUTPA’s coverage unclear. When 
the language of a statute is ambigu- 
ous, legislative history is relevant 
in attempting to ascertain the 
legislature’s intent. ”” 


Legislative History 

FDUTPA’s legislative history, 
unfortunately, also appears unclear 
as to the intended meaning of “un- 
conscionable.” The Senate staff 
analysis ” for the 1993 amendments 
does not discuss the meaning of “un- 
conscionable” per se, but notes that 
The definition of a violation is changed. 
A violation of the little FTC act may be 
based on FTC rules, FTC or federal court 
standards, or specific laws, rules or or- 
dinances governing unfair, deceptive or 
unconscionable acts. 

The bill expands s. 501.204, FS., 
which specifies that unfair or deceptive 
acts or practices in the conduct of any 
trade are unlawful. Under the bill, s. 
501.204, F.S., also states that an uncon- 
scionable act or practice is unlawful. 
This change conforms the Deceptive and 
Unfair Trade Practices Act to ch. 92-353, 
Laws of Florida, which prohibits uncon- 
scionable pricing within an area where 
the Governor has declared a state of 
emergency... .” 


That analysis implies that the 
purpose of FDUTPA’s new reference 
to unconscionable acts was to apply 
its remedies to emergency pricing 
practices which the legislature had 


previously designated as unconscio- 
nable. The Senate staff analysis also 
states that a new purpose of the act 
“is to make consumer protection and 
enforcement consistent with federal 
policy,” which, as discussed above, 
does not reflect an intention to 
broaden the statute’s coverage 
greatly beyond deceptive or unfair 
acts or practices. 

While the House’s staff analysis” 
of the 1993 amendments similarly 
omits discussing the meaning of the 
term “unconscionable” per se, it is 
more extensive than the Senate’s. It 
states that 
The bill clarifies the scope of the act, 
conforming it with the majority of states 
that have little FTC acts. The changes 
make it a law that clearly protects both 
individual and business consumers from 
unfair methods of competition, and un- 


fair, deceptive and unconscionable prac- 
tices in the conduct of trade or commerce 


In the November 1992 Special Ses- 
sion, the Legislature passed a law cre- 
ating s. 501.160, relating to unconscio- 
nable pricing practices. The Federal 
Trade Commission Act makes reference 


to unconscionable acts, but Florida’s 
little FTC act does not .... 

The bill clarifies Part II of Chapter 
501, conforming it with the majority of 
states that have little FTC acts. It... 
codifies existing practice and long-stand- 
ing judicial decisions that make it clear 
that a violation of the act can involve a 
rule or statute or the standards of de- 
ception or unfairness establised [sic] by 
the FTC.... 

The bill . . . otherwise amends the 
act to make it internally consistent and 
congruous with other Florida laws, little 
FTC acts in most other states, and the 
Federal Trade Commission Act .... 


However, the Federal Trade Com- 
mission Act, again, makes no refer- 
ence whatsoever to unconscionable 
acts. It appears that the House 
drafters were misinformed in this 
regard. 

Similarly, the references to other 
little FTC acts do not clarify the leg- 
islative intent. While a number of 
other little FTC acts prohibit uncon- 
scionable practices, it appears that 
those of only several states (Michi- 
gan, New Mexico, Ohio, and Or- 
egon)” are like Florida’s in expressly 
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prohibiting all three categories of 
deceptive and unfair, as well as un- 
conscionable, practices. The statutes 
of each of those other states, in con- 
trast to Florida’s, either contain ex- 
plicit definitions or standards for 
determining unconscionable acts,”’ 
or enumerate (without differentiat- 
ing) those acts or practices which are 
unfair, deceptive, or unconscionable. 
Furthermore, FDUTPA appears to 
be unique in expressly incorporat- 
ing the FTC-promulgated standards 
of deception and unfairness in the 
very statutory definition of a viola- 
tion.” By virtue of its very language 
and structure, therefore, FDUTPA 
cannot be construed as congruous 
with other little FTC acts and thus 
cannot clearly draw substantive 
meaning from their use of the term 
“unconscionable.””° 

Finally, neither the Senate nor 
the House staff analyses makes any 
mention or reference to Florida’s 
common law of unconscionability, 
unconscionability as previously 
used in §501.207(3), or even uncon- 
scionability as used in the UCC (see 
discussion below). The legislative 
history does not help to clarify or 
supply meaning to “unconscionable” 
as used in §501.204, beyond uncon- 
scionable pricing practices as des- 
ignated in §501.160 and other un- 
conscionable practices as referred to 
in other independent laws. 


Other Unconscionability 
Statutes 

As to other statutes specifically 
referring to unconscionable prac- 
tices (the third prong of 
§501.203(3)), FDUTPA ostensibly 
applies the entire range of its rem- 
edies to such practices. Those rem- 
edies include injunctive relief; recov- 
ery of monetary damages by 
individuals under §501.211(2); re- 
covery by the prosecuting authority 
of actual damages on behalf of con- 
sumers under §501.207(1)(c) or re- 
imbursement of consumers under 
§501.207(3); recovery of prevailing 
party attorneys’ fees; and the nu- 
merous additional types of equitable 
relief available in governmental ac- 
tions.*° 

Most of these unconscionability 
statutes, consistent with the 
concept’s usage in other areas of the 
law, establish unconscionability as 
a defense to enforcement of contract. 
If monetary damages could effec- 
tively be tacked on to violations of 
such statutes, they would be avail- 
able presumably by way of a coun- 
terclaim for recovery of past pay- 
ments made by the defendant under 
the contract plus, perhaps, such ad- 
ditional actual damages as the de- 
fendant could prove it suffered by 
entry into the contract. 

As is explained below, though, 
there are problems under Florida 


I’m not asking for a vacation. I'd just like a few days off for good behavior. 


52 THE FLORIDA BAR JOURNAL/JULY/AUGUST 2000 


precedent in adding a damages rem- 
edy to most of these statutes. 


UCC Statutes 

The most familiar unconscionabil- 
ity statute is F.S. §672.302, the UCC 
Article 2 (Sales) unconscionability 
provision. By its terms*! this stat- 
ute makes unconscionability a de- 
fense to enforcement of a contract, 
but not a claim for recovery of dam- 
ages. As a threshold matter, the 
11th Circuit has held that this provi- 
sion, in itself, is not a basis for a 
claim for damages.*? (Similarly, 
Florida federal court precedent is 
also to the effect that common law 
unconscionability is not a basis for 
recovery of damages.**) 

Even assuming, however, that a 
later enacted “reference” statutory 
provision such as FDUTPA 
§501.203(3)(c) can validly graft a 
damages remedy onto a law which 
only establishes a defense, applying 
FDUTPA damages remedies to 
§672.302 would alter the unified 
UCC statutory scheme to a signifi- 
cant extent. In enacting the UCC 
the legislature appeared to indicate 
in §671.104 (“Construction against 
implicit repeal”) a general intent 
that it not be modified piecemeal by 
extraneous legislation; it referred to 
the code as “a general act intended 
as a unified coverage of its subject 
matter... .” The UCC Official Com- 
ment to s. 1-104 similarly refers to 
“This Act, carefully integrated and 
intended as a uniform codification 
of permanent character covering an 
entire “field” of law ....” As 
Florida’s UCC is its longstanding 
governing body of law for a huge 
volume of commercial transactions, 
one would expect some express in- 
dication by the legislature of an in- 
tent to alter it so as to add an ac- 
tual damages remedy to violations 
of certain parts of it. No such indi- 
cation is present. 

Furthermore, §671.102 itself 
states that the underlying purposes 
of Florida’s UCC include simplify- 
ing and clarifying the law govern- 
ing commercial transactions. That 
provision at least implies that any 
modification of that code, to be ac- 
cepted as controlling, must be abun- 


RO 


dantly clear. 

Also, there appears to be some- 
thing of a decisional trend to the ef- 
fect that a separate damages provi- 
sion in the same statutory scheme 
as an unconscionability provision, 
referring to non-enforceability, can- 
not add a damages remedy to such 
an unconscionability provision. ** 
The FDUTPA reference to uncon- 
scionability statutes is, to be sure, 
a somewhat different situation of a 
later enacted statute attempting to 
add remedies to an earlier enacted 
one. Nevertheless, the weight of the 
UCC provisions and pre-1993 pre- 
cedent mentioned above, balanced 
against an absence of expressed leg- 
islative intent to the contrary, ren- 
ders it open to question that 
FDUTPA effectively adds a damages 
remedy to the UCC’s unconsciona- 
bility provisions. 

On balance, it seems reasonable 
to conclude that FDUTPA’s refer- 
ence to unconscionable practices ef- 
fectively grafts FDUTPA’s remedies, 
excluding those affording monetary 
recovery to consumers (e.g., those 
available in state actions), onto the 
use of contracts or contract clauses 
which are held unconscionable un- 
der §672.302. 

F.S. §680.1081 is a parallel uncon- 
scionability provision in the UCC’s 
Lease Article. It contains the same 
provisions, for lease contracts or 
clauses of lease contracts, as does 
§672.302 for contracts or clauses of 
contracts in general. By the same 
analysis set forth above with respect 
to §672.302, FDUTPA’s unconscio- 
nability prong should effectively 


graft FDUTPA’s remedies, exclud- 
ing those affording monetary recov- 
ery to consumers, onto the use of 
lease contracts or lease contract 
clauses which are unconscionable 
under §680.1081. 

Another provision in the UCC’s 
Sales Article, §672.719(3), prohibits 
unconscionable limitations or exclu- 
sions of consequential damages, and 
provides that limitation of conse- 
quential damages for injury to the 
person in the case of consumer goods 
is prima facie unconscionable. Here, 
the clear intent on the face of the 
provision’s language is 
nonenforceability of certain contrac- 
tual remedy clauses. Grafting on a 
damages remedy would similarly 
alter the unified UCC scheme, and 
the analysis set forth above for 
§§672.302 and 680.1081 would ap- 
ply here as well. 


Condominium and 
Co-op Statutes 

In addition to the UCC provisions, 
Florida currently has condominium 
and cooperative building statutes 
which refer to unconscionable leases 
or lease provisions.* Similar to 
§672.302, these statutes by their 
terms refer to the invalidation or 
prohibition of enforcement of such 
leases or clauses (including recre- 
ation leases and escalator clauses). 
On the analysis presented above it 
would seem reasonable to conclude 
that FDUTPA’s 1993 amendments 
have the limited effect of grafting 
FDUTPA’s remedies, other than those 
affording monetary recovery to con- 
sumers, onto the use of these uncon- 


scionable leases or lease provisions. 


Other Statutes 

There are a few statutes which 
refer to unconscionable practices 
without simultaneously designating 
the remedy of nonenforceability. 
F.S. §686.413 makes it a violation 
for tractor or farm equipment manu- 
facturers, distributors, wholesalers, 
and dealers to engage in unconscio- 
nable actions which damage the 
parties or the public. F-.S. 
§563.022(5) prohibits beer manufac- 
turers and distributors from, inter 
alia, engaging in any action which 
is unconscionable and which causes 
damage to any of the parties or the 
public. Both statutes, however, al- 
ready have their own corresponding 
remedy provisions, which include 
damages and attorneys’ fees. It 
would appear that the 1993 amend- 
ments have the limited effect of 
grafting such additional remedies as 
are provided by FDUTPA onto such 
violations. 

§686.611 generally prohibits 
unfair methods of competition and 
unfair or deceptive acts or practices 
in marketing, distributing, and sell- 
ing outdoor power equipment. It has 
a subsection providing that it is a 
violation to engage in any such ac- 
tivity which is arbitrary, capricious, 
in bad faith, or unconscionable and 
which causes damage to any of the 
parties or to the public. It has a 
separate subsection specifying prac- 
tices which are deemed to be viola- 
tions. Sections 686.612 and 686.613 
provide broad remedies applicable 
to violations, including compensa- 
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tory and punitive damages, injunc- 
tive relief, class actions, attorneys’ 
fees, and any other appropriate civil 
remedies in state actions, as well as 
nonenforceability for offending con- 
tractual provisions. Assuming that 
the unconscionability proscription 
can include practices other than 
those specified to be violations, the 
1993 FDUTPA amendments have 
the (very limited) effect of grafting 
such additional remedies as are pro- 
vided by FDUTPA onto such viola- 
tions. 


Conclusion—Excessively 
Vague and Ambiguous 

The language and legislative his- 
tory of FDUTPA simply do not per- 
mit any clear legislative intent as 
to the meaning of the term “uncon- 
scionable,” as added by the 1993 
amendments, to be discerned be- 
yond those instances where the term 
appears in another statute. Unlike 
FDUTPA’s “deceptive” and “unfair,” 
which the Florida Supreme Court in 
1976 held to have meanings suffi- 
ciently well settled in federal trade 


regulation law to satisfy the require- 
ments of due process,* its use of 
“unconscionable” fails to give ad- 
equate guidance to potential defen- 
dants as to what practices are and 
are not covered. FDUTPA’s use of 
“unconscionable” thus poses a 
vagueness problem of constitutional 
dimension.*’ Florida precedent* fur- 
ther indicates that this unclarity 
leaves inadequate guidance for the 
Department of Legal Affairs to fash- 
ion administrative regulations des- 
ignating specific practices as uncon- 
scionable. 

Compare the UCC’s use of “uncon- 
scionable” in §2-302. That section, 
like FDUTPA, does not provide a 
definition of the term. However, the 
accompanying official comment ex- 
plicitly designates the principle, and 
a case citation, underlying the con- 
cept (“The principle is one of the pre- 
vention of oppression and unfair 
surprise ... and not of disturbance 
of allocation of risks because of su- 
perior bargaining power”).*® While 
this principle is broad, the comment 
provides further explanation by cit- 
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ing and summarizing the holdings 
of 10 additional cases whose results 
illustrate “(t]he underlying basis of 
this section.” Compare also 
§561.160, which explicitly elabo- 
rates two categories of prima facie 
evidence that a particular emer- 
gency price is unconscionable;* 15 
U.S.C. §3608, concerning coopera- 
tive and condominium unit leases, 
explicitly specifying four character- 
istics that establish a rebuttable 
presumption that a qualifying lease 
is unconscionable; and 15 U.S.C. 
§1692f, setting forth a nonexclusive 
list of eight categories of conduct 
that are unfair or unconscionable 
means to collect or attempt to col- 
lect a debt.*! 

The legislature can remedy this 
vagueness problem in a number of 
ways: by supplying a definition of 
“unconscionable” as used in 
§501.204(1); by setting forth stan- 
dards for determining when a prac- 
tice is unconscionable; by enumer- 
ating types of practices its deems 
unconscionable, in either an exclu- 
sive or nonexclusive list; or by enu- 
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merating categories of evidence, in 
either an exclusive or nonexclusive 
list, that are prima facie proof that 
a practice is unconscionable. These 
types of approaches have been used, 
as indicated above, in a number of 
other Florida or federal statutes, or 
other state little FTC acts, referring 
to unconscionable practices. *? O 
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5 See Fia. ApMIN. Cop chs. 2-2—2-28. 

® 15 U.S.C. §§41 et seq. 

7 Numerous decisions indicate that 
“may” denotes a permissive rather than 
a mandatory meaning. Brooks v. 
Anastasia Mosquito Control District, 148 
So. 2d 64, 66 (Fla. 1st D.C.A. 1963); ac- 
cord, Dept. of Health and Rehabilitative 
Services v. Johnson, 504 So. 2d 423, 425 
(Fla. 5th D.C.A. 1987). The use of “may,” 
however, does not necessarily preclude 
the enumerated list from being exclu- 
sive. Other indicia of legislative intent 
help to determine this question. See 
SUTHERLAND, STATUTORY CONSTRUCTION 
§47.18 (5% ed. 1992); State v. Town of 
Davie, 127 So. 2d 671, 673 (Fla. 1961) 
(citing Sutherland (3d ed.)). See also 
Mack v. Bristol-Myers Squibb Co., 673 
So. 2d 100, 104 (Fla. 1st D.C.A. 1996), 
rev. dsm’d, 689 So. 2d 1068 (Fla. 1997), 
where the court stated in dictum that 
the legislature did not intend the three 
prongs to be exclusive. However, the 
court provided no examples of other ar- 
guable types of violations, and no other 
reported decisions appear to address, 
much less resolve, this issue. 

8 See, e.g., Gretz v. Unemployment Ap- 
peals Commission, 572 So. 2d 1384, 1386 
(Fla. 1991); accord, Unruh v. State, 669 
So. 2d 242, 245 (Fla. 1996). 

9 NICA v. Division of Administrative 
Hearings, 686 So. 2d 1349, 1354 (Fla. 
1997); see also Byrd v. Richardson- 
Greenshields Securities, 552 So. 2d 1099, 
1102 (Fla. 1989) (“our obligation is to 
honor the obvious legislative intent and 
policy behind an enactment, even where 
that intent requires an interpretation 
that exceeds the literal language of the 
statute”). 

10 T.R. v. State, 677 So. 2d 270, 271 (Fla. 
1996). 

1 The 1993 amendments also added 
“unconscionable” practices to the preex- 
isting statutory purposes enumerated in 
§501.202 of 1) simplifying, clarifying and 
modernizing consumer protection law on 
unfair and deceptive practices, and 2) 


protecting consumers from unfair or de- 
ceptive practices in the conduct of any 
trade or commerce. In merely including 
the same term in §501.202 as that used 
in §501.204(1), those changes do not 
appear to provide any clarification as to 
scope of the expansion of §501.204(1).In 
Delgado v. J.W. Courtesy Pontiac GMC- 
Truck, Inc., 693 So. 2d 604,605-6, 611 
(Fla. 2d D.C.A. 1997), the court observed 
in dictum that the1993 amendment of 
those subsections to cover “unconscio- 
nable” acts or practices is a prime ex- 
ample supporting the conclusion that 
“the legislative purpose for the changes 
[the 1993 amendments] was to 
strengthen rather than diminish the 
original goal of the FDUTPA, which was 
to protect consumers from those who 
engage in unfair and deceptive trade 
practices and acts”. However, the deci- 
sion addressed an allegedly deceptive, 
rather than unconscionable, failure to 
disclose that an automobile sold as new 
had previously been damaged and re- 
paired, and held that the complaint had 
stated a cause of action for “deceptive 
and unfair trade practices and acts”. The 
brief discussion referring to the uncon- 
scionability amendments was part of the 
court’s reasoning that a FDUTPA claim 
based on a written sales contract is not 
precluded by the economic loss rule. The 
decision contained no unconscionability 
analysis per se. 


2 The policy section of a statute is 
available for clarification of ambiguous 
provisions of the statute. Sutherland, su- 
pra note 7, at §20.12. 

13 One statute addresses unconscio- 
nable cooperative or condominium leases 
and lease provisions (15 U.S.C. §3608), 
and another prohibits a debt collector 
from using “unfair or unconscionable” 
means to collect or attempt to collect any 
debt (15 U.S.C. §1692f). See also 42 
U.S.C. §2540(d), providing that a 
borrower’s fulfillment of some or all of 
her payment or service obligations on 
her Public Health Service student loan 
may be excused when compliance is im- 
possible or would involve extreme hard- 
ship and enforcement of such obligation 
would be unconscionable (including 
when a Chapter 11 filing is made). 

14 See Federbush, supra note 1, at n.18, 
including cite to unfairness statement: 
104 F-T.C. at 1071-1076; deception state- 
ment: 103 F.T.C. at 174-197. 

15 See Federbush, supra note 1, at n.19. 

16 See, e.g., Goldshein v. Vanner, 216 
So. 2d 759, 760 (Fla. 3d D.C.A. 1968); 
United States v. Esparza-Ponce, 7 F. 
Supp. 2d 1084, 1092 (S.D. Cal. 1998). 

17 F.g., Point East One Condominium 
Corp., Inc., v. Point East Developers, 
Inc., 348 So. 2d 32, 36 (Fla. 3d D.C.A. 
1977); Kohl v. Bay Colony Club Condo- 
minium, Inc., 398 So. 2d 867 (Fla. 4th 
D.C.A. 1981), rev. den., 408 So. 2d 1094 
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(Fla. 1981); Steinhardt v. Rudolph, 422 
So. 2d 884, 889 (Fla. 3d D.C.A. 1982), 
rev. den., 434 So. 2d 889 (Fla. 1983); 
Thomas v. Jones, 524 So. 2d 693, 695 
(Fla. 5th D.C.A. 1988); Fotomat Corp. of 
Florida v. Chada, 464 So. 2d 626, 628 
(Fla. 5th D.C.A. 1985); Beeman v. Island 
Breakers, 577 So. 2d 1341, 1345 (Fla. 3d 
D.C.A. 1990); Golden v. Mobil Oil Corp., 
882 F.2d 490, 493 (11th Cir. 1989). 

18 See, e.g., Kohl, 398 So. 2d 867. See 
also State v. De Anza Corp., 416 So. 2d 
1173, 1175 (Fla. 5th D.C.A. 1982) (price- 
value disparity, in and of itself, is insuf- 
ficient to establish substantive uncon- 
scionability). 

18 Dept. of Business Regulation v. Na- 
tional Manufactured Housing Federa- 
tion, Inc., 370 So. 2d 1132, 1136 (Fla. 
1979) (citing, inter alia, Conner v. Joe 
Hatton, Inc., 216 So. 2d 209 (Fla. 1968) 
(“unfair trade practices” as used in ag- 
ricultural statute)); accord, Barker v. 
State Commission on Ethics, 654 So. 2d 
646, 649 (Fla. 3d D.C.A. 1995). The 1979 
decision specifically addressed an unlaw- 
ful delegation of legislative authority to 
an administrative agency, but the rea- 
soning quoted above strongly indicates 
that the naked term “unconscionable” is 
also too vague to permit court interpre- 
tation of the legislative intent. See also 
Sarasota County v. Barg, 302 So. 2d 737, 
742 (Fla. 1974) (statute’s use of “undue” 
and “unreasonable” did not contain any 
standards or guidelines to aid any court 
or administrative body in interpreting 
those terms). Compare Aspen-Tarpon 
Springs Ltd. v. Stuart, 634 So. 2d 61, 67 
(Fla. 1st D.C.A. 1994), in which the re- 
vised mobile home rent control statute’s 
(Fxa. Stat. §723.033) use of the term “un- 
reasonable” was accompanied by enu- 
merated guidelines therefor (see subsec- 
tions (3)-(6)) and was held not 


unconstitutionally vague. 

20 See Florida Wildlife Federation v. 
State, 390 So. 2d 64, 67 (Fla. 1980). 

1 There is a general presumption that 
the same words used twice in the same 
act have the same meaning. However, a 
court may interpret an imprecise term 
differently in two separate sections of a 
statute which have different purposes. 
When the legislature uses certain lan- 
guage in one part of the statute and dif- 
ferent language in another, there is a 
presumption that different meanings 
were intended. Sutherland §46.06, and 
1999 Supp. at p. 100, citing Vanscoter v. 
Sullivan, 920 F.2d 1441, 1448 (9th Cir. 
1990). 

22 Byte International Corp. v. Maurice 
Gusman Trust, 629 So. 2d 191, 192 (Fla. 
3d D.C.A. 1993). 

23 Senate Staff Analysis and Economic 
Impact Statement, ch. 93-38 (bill no. CS/ 
SB 1066), at p. 2; see Kirby Center v. 
Dept. of Labor and Employment Secu- 
rity, 650 A.2d 1060, 1062 (Fla. Ist D.C.A. 
1995) (staff analyses may be useful in 
ascertaining legislative intent). 

24 Now F a. Stat. §501.160, which was 
enacted after the price gouging follow- 
ing Hurricane Andrew in 1992. Subsec- 
tion (1)(b) of that law explicitly enumer- 
ates two types of prima facie evidence 
that such pricing is unconscionable: 

1) The amount charged represents a 
gross disparity between the price of the 
commodity or rental or lease of any 
dwelling unit or self-storage facility that 
is the subject of the offer or transaction 
and the average price at which that com- 
modity or dwelling unit or self-storage 
facility was rented, leased, sold, or of- 
fered for rent or sale in the usual course 
of business during the 30 days immedi- 
ately prior to a declaration of a state of 
emergency and the increase in the 


We, the jury, find the Bonton Hat Company not guilty! 
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amount charged is not attributable to ad- 
ditional costs incurred in connection 
with the rental or sale of the commodity 
or rental or lease of any dwelling unit or 
self-storage facility, or national or inter- 
national market trends; or 
2) The amount charged grossly ex- 
ceeds the average price at which the 
same or similar commodity was readily 
obtainable in the trade area during the 
30 days immediately prior to a declara- 
tion of a state of emergency, and the in- 
crease in the amount charged is not at- 
tributable to additional costs incurred 
in connection with the rental or sale of 
the commodity or rental or lease of any 
dwelling unit or self-storage facility, or 
national or international market trends. 
25H. Rep. Committee on Agriculture 
and Consumer Services, Final Bill 
Analysis and Economic Impact State- 
ment, ch. 93-38 (bill no. CS/HB 1753) at 
pp. 1-3. 

26 Micu. Comp. Laws §445.903-32; N.M. 
Strat. ANN. §57-12-2(E); Onto Rev. 
§1345.03; Or. Rev. Stat. §646.605(9). 

27 Those definitions or standards ad- 
dress, among other things, knowingly 
taking advantage of a customer’s igno- 
rance or inability to understand; acts 
resulting in a gross disparity between 
the value received by a person and the 
price paid; permitting a consumer to 
enter into a transaction while knowing 
that there was no reasonable probabil- 
ity of payment of the obligation in full; 
and knowingly permitting a consumer 
to enter into a transaction from which 
the consumer is unable to derive a ben- 
efit. 

28 A few courts in other states have ap- 
plied the currently effective FTC stan- 
dards of unfairness and deception in 
deciding cases under their respective 
little FTC acts, e.g., Suminski v. Maine 
Appliance Warehouse, Inc., 602 A.2d 
1173, 1175 (Me. 1992) (unfairness stan- 
dard); Legg v. Castruccio, 642 A.2d 906, 
917 (Md. App. 1994) (unfairness stan- 
dard); Luskin’s, Inc. v. Consumer Pro- 
tection Division, 726 A.2d 702 (Md. 1999) 
(deception standard). 

2° While the adoption of a statute iden- 
tical or similar to those in effect in other 
states is grounds for adopting the con- 
struction placed on it by other states, 
courts may refuse to apply this principle 
if there is a substantial change in the 
statutory language. The weight accorded 
to the presumption of the applicability 
of the foreign construction varies with 
the similarity between the foreign and 
domestic acts. Sutherland §52.02, at pp. 
198-99; see also Oppenheimer & Co. v. 
Young, 456 So. 2d 1175, 1178 (principle 
of referring to foreign construction is not 
binding and is subordinate to the cardi- 
nal principle that legislative intent is the 
polestar of statutory construction). 

30 See Fa. Stat. §§501.207, 501.2075, 
501.208. 

3! “Tf the court as a matter of law finds 
the contract or any clause of the contract 
to have been unconscionable at the time 
it was made the court may refuse to en- 
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force the contract, or it may enforce the 
remainder of the contract without the 
unconscionable clause, or it may so limit 
the application of any unconscionable 
clause as to avoid any unconscionable 
result.” §672.302(1). 

32 Cowin Equipment Co. v. GMC, 734 
F.2d 1581, 1583 (11th Cir. 1984). 

33 Bennett v. Behring Corp., 466 F. 
Supp. 689, 700 (S.D. Fla. 1979). 

34 Garrett v. Janiewski, 480 So. 2d 1324, 
1327 (Fla. 4th D.C.A. 1985), rev. den., 
492 So. 2d 1333 (Fla. 1986) (prior mo- 
bile home rent control statutes §§83.754 
and 83.761; “The authorities all seem to 
hold that damages are not recoverable 
under the language of section 83.754... 
The wording of that statute is virtually 
identical with the wording of section 2- 
302 of the Uniform Commercial Code, 
which is held not to authorize recovery 
of damages [citing Behring and Cowin] 
. . However, section 83.761. . .provides 
for recovery of damages. . .for noncom- 
pliance. . .with. . .the provisions of the 
statute. ... We leave unresolved the 
question of whether a finding of uncon- 
scionability gives rise to damages, such 
as refunding overpayments, under that 
section”); Belcher v. Kier, 558 So. 2d 
1039, 1043 (Fla. 5th D.C.A. 1990), rev. 
den., 570 So. 2d 1305 (Fla. 1990) (not 
reaching the merits of the propriety of 
the remedy of crediting past overpay- 
ments against rent due); Vander Voort 
v. International Development and Hold- 
ing Corp., 579 So. 2d 887, 889 (Fla. 2d 
D.C.A. 1991) (unconscionable rent al- 
leged by defendant; court held defendant 
had viable claim for damages, but based 
on loss of use of swimming pool rather 
than on unconscionable rent). 

35 Stat. §§718.122, 718.4015; Fa. 
Stat. §§719.112, 719.4015. Many of the 
(earlier) common law unconscionability 
decisions addressed condominium recre- 
ation lease-type provisions, and the leg- 
islature subsequently specifically desig- 
nated such provisions as unconscionable 
in these statutes. See Steinhardt, 422 So. 
2d 884; Golden Glades Condominium 
Club, Inc. v. Security Management 
Corp., 557 So. 2d 1350 (Fla. 1990). 

36 Department of Legal Affairs v. 
Rogers, 329 So. 2d 257, 264-65 (Fla. 
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1976). See also D’Alemberte v. Anderson, 
349 So. 2d 164, 167 (Fla. 1977), opining 
that FDUTPA’s §501.204(2), which in- 
structs that due consideration and great 
weight be given to the FTC’s and fed- 
eral courts’ interpretations, rendered 
FDUTPA’s language concerning unfair 
trade practices sufficiently definite to 
pass constitutional muster, as compared 
with similar but non-federally refer- 
enced unfairness language in the agri- 
cultural statute at issue in Conner v. Joe 
Hatton, 216 So. 2d 209; Askew v. Cross 
Key Waterways, 372 So. 2d 913, 920 (Fla. 
1978). 

A member of the Governor’s staff that 
drafted the initial version of FDUTPA 
wrote in 1974, prior to the decision in 
Rogers, that “The Deceptive and Unfair 
Trade Practices Act appears to have met 
the void-for-vagueness problem by im- 
posing a standard that the executive 
must follow in implementing the law. As 
a guide or standard to define “unfair” or 
“deceptive” trade practices, subsection 
501.204(2) [the ‘due consideration and 
great weight’ provision] adopts the deci- 
sions of the Federal Trade Commission 
and the precedents of the federal courts 
in reviewing the Commission’s decisions. 
. .. The legislature intended the stan- 
dards of subsection (2) to be fixed stan- 
dards to meet the necessary constitu- 
tional requirements.” Tennyson, R., The 
Deceptive and Unfair Trade Practices 
Act: A New Approach to Trade Regula- 
tion in Florida, 2 FSU L. Rev. 235 
(Spring 1974). 

37 See also supra note 19; Sutherland 
§45.12 (when none of the rules of statu- 
tory interpretation disclose with certi- 
tude the legislative intent or what mean- 
ing is conveyed by the statute, courts 
may refuse to apply it on the grounds 
that its terms are too indefinite and un- 
certain), citing United States v. Evans, 
333 U.S. 483, 486 (1948) (when the 
courts can only guess at the construc- 
tion Congress thought to apply, that is 
a task beyond judicial interpretation and 
it is more in accord with the function of 
Congress to revise the statute than for 
the courts to speculate at what Congress 
would do). 

38 See supra note 19; see also Askew, 372 
So. 2d at 917-920 (environmental pro- 
tection land development rule promul- 
gated by Administration Commission, 
designating virtually all the Keys as an 
area of critical state concern, invalid 
since legislative provision authorizing 
such designations was constitutionally 
deficient in failing to delineate priorities 
among competing areas and resources 
which require protection; “for an admin- 
istrative agency to ‘flesh out’ an articu- 
lated legislative policy is far different 
from that agency making the initial de- 
termination of what policy should be.”). 

38 This principle was expressly relied 
upon in Capital Associates, Inc. v. 
Hudgens, 455 So. 2d 651, 654 (Fla. 4th 
D.C.A. 1984). The official comment in 
preceding language states that “[T]he 
basic test is whether, in the light of the 


general commercial background, the 
clauses involved are so one-sided as to 
be unconscionable under the circum- 
stances existing at the time of the mak- 
ing of the contract.” 

40 See supra note 24. 

“1 See supra note 13. 

42 See supra notes 13, 24, 26, and 27. 
Once such a clarifying amendment is en- 
acted, the Department of Legal Affairs 
will presumably have the ability, under 
§501.205(1), constitutionally to promul- 
gate rules providing (additional) speci- 
fication as to acts and practices deemed 
unconscionable. However, DLA’s repeal 
a number of years ago of most of the 
rules it had previously promulgated 
specifying unfair or deceptive practices 
(see textual discussion above and 
Federbush, supra note 1, at p. 34 and n. 
39) suggests that it does not envision 
taking action in this regard. In any 
event, the statutory amendment itself 
must be sufficiently specific to pass con- 
stitutional muster on its own. See DLA 
v. Rogers, 329 So. 2d at 263. 
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Standing to Sue Under 


the Federal False Claim Act 
The Supreme Court Declines to Take the Whistle Away 


nless you haven’t been 

paying attention, then 

you have heard and read 

about qui tam actions. 
Technically, what lawyers and 
scholars are talking and writing 
about is the qui tam provision of the 
Federal False Claim Act.' To re- 
view, the qui tam provisions of the 
Federal False Claim Act permit any 
citizen who has knowledge of a 
fraud against the government to ini- 
tiate a civil action in federal district 
court in the name of the United 
States against the perpetrators of 
the fraud.? Numerous articles have 
discussed the specific requirements 
and parameters of a qui tam action.* 
Despite the intricate and puzzling 
terms and requirements of the Fed- 
eral False Claim Act, since the 1986 
amendments to the act qui tam law- 
suits have been remarkably success- 
ful. According to the Department of 
Justice, recoveries for the govern- 
ment in qui tam actions amount to 
almost $3 billion, since 1986.4 The 
growth of qui tam lawsuits has been 
explosive. In 1987, 33 qui tam law- 
suits were filed under the Federal 
False Claims Act, while in 1998, 471 
qui tam lawsuits were filed.* In 
1987, $200,000 was returned to the 
U.S. Treasury due to qui tam law- 
suits, and in 1998, $331 million was 
recovered.® These kinds of statistics 
are revealing for two reasons. First, 
despite all of the political rhetoric 
and posturing, fraud upon the gov- 
ernment does not seem to be going 
away soon. Second, absent qui tam 
lawsuits, a significant amount of 
fraud upon the government would 
remain unremedied. 
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from Whistleblowers 


by Kenneth J. Nolan and Michael Flynn 


Despite the intricate 
and puzzling terms 
and requirements of 
the Federal False 
Claim Act, since the 
1986 amendments 
to the act qui tam 
lawsuits have been 
remarkably 
successful. 


Considering the obvious effective- 
ness of qui tam lawsuits, why would 
the Supreme Court of the United 
States, on its own initiative, jump 
in and question the constitutional- 
ity of qui tam lawsuits? This is ex- 
actly what the Supreme Court has 
done in the case of State of Vermont 
Agency of Natural Resources v. 
United States ex rel. Stevens, 162 
F.3d 195 (5th Cir. 1998). The issue 
accepted by the Supreme Court for 
certiorari review in this case was 
whether a state can be sued for a 
violation of the Federal False Claim 
Act. Additionally, the Supreme 
Court has now become concerned 
with the question of whether a pri- 
vate citizen plaintiff, or relator un- 
der the act, has standing to sue in 
federal court under the qui tam pro- 
visions of the act.’ This is a critical 
question. 


Since the original version of the 
Federal False Claim Act was en- 
acted in 1863 to curb fraud upon the 
government during the Civil War, 
the standing of private citizens to 
bring qui tam lawsuits has not been 
questioned by the Supreme Court.® 
No doubt the plaintiff-friendly 1986 
amendments to the act increased 
the use of the act. In addition, per- 
haps the Fifth Circuit Court of Ap- 
peals decision in Riley v. St. Lukes 
Episcopal Hospital et al., 196 F.3d 
561 (5th Cir. 1999), “red flagged” 
this issue for the Supreme Court. 
The Riley court ruled that the rela- 
tor, absent government interven- 
tion, did have standing to sue un- 
der Article III of the United States 
Constitution. However, the court 
went on to hold that a relator-only 
qui tam lawsuit was unconstitu- 
tional in that such a prosecution 
violated the separation of powers 
doctrine and the Take-Care Clause 
in Article II section 3 of the United 
States Constitution.’ 


Defendants’ Argument 
Against Standing 

Defendants’ best challenge to a 
plaintiffs standing in a qui tam ac- 
tion has typically concentrated on 
Article III of the United States Con- 
stitution. Article III states in part 
that “The Judicial Power [of the fed- 
eral district court] shall extend to all 
Cases, in Law and Equity, arising 
under this Constitution [and] the 
Laws of the United States...made, 
or which shall be made....” The 
grant of judicial power in Article III 
is commonly referred to as limited 
by the “case or controversy” require- 


ment. In short, the “case or contro- 
versy” requirement confines the ju- 
dicial power of the federal courts to 
the adjudication of actual “cases” or 
“controversies.” 

The Supreme Court in Valley 
Forge Christian College v. Americans 
United for Separation of Church and 
State, Inc., 454 U.S. 464 (1982), set 
forth the requirements to satisfy the 
“case” or “controversy” requirement. 
Valley Forge confirmed that plain- 
tiffs in federal court must show that 
they have suffered some actual or 
threatened injury as a consequence 
of the defendant’s unlawful conduct 
to truly present a “case” or “contro- 
versy” to the federal court. The Val- 
ley Forge case involved a claim by a 
nonprofit interest group against a 
private sectarian school to whom the 
Department of Health, Education 
and Welfare conveyed a 77-acre tract 
of land. The plaintiff interest group 
claimed that the conveyance of this 
77-acre tract violated the establish- 
ment of religion clause in the First 
Amendment of the United States 
Constitution. The Court found that 
the plaintiff lacked sufficient stand- 
ing to sue, noting that the “injury in 
fact” requirement assures that the 
federal courts will only resolve dis- 
putes within a concrete set of facts 
from which the realistic ramifica- 
tions of a decision can be assessed. 
The Court held that any injury to the 
plaintiffs was not specific to the 
plaintiffs, but rather was a general- 
ized injury suffered by all citizens. 
Because the plaintiffs could not show 
that they had been deprived of an 
opportunity to purchase the 77-acre 
tract, they had no standing to sue to 
undo the conveyance. 

Defendants in qui tam actions 
rely on this sort of legal analysis to 
argue that the plaintiff-relator can- 
not establish a personal, specific, 
and actual injury, but rather is 
merely claiming that the govern- 
ment has suffered specific and ac- 
tual injury. Consequently, the plain- 
tiff-relator, absent proof of actual or 
threatened personal injury, lacks 
standing to sue in federal court for 
a violation of the Federal False 
Claim Act. Defendants also argue 
that Congress’ attempt to confer 


The relator’s 
argument for 
standing to bring a 
False Claims Act 
lawsuit is that the 
government's injury, 
not the relator’s, 
controls the question 

of standing. 


standing on the plaintiff-relator (by 
enactment of the False Claim Act) 
must be struck down as unconstitu- 
tional. The Supreme Court has re- 
affirmed this analysis recently in 
Lujan v. Defenders of Wildlife, 504 
U.S. 555 (1992), where the Court 
struck down as unconstitutional 
Congress’ attempt to confer stand- 
ing on private citizens to enforce en- 
vironmental protection statutes." 


Relator Argument 
for Standing 

Although the defendant’s argu- 
ment against standing is precedent- 
based and persuasive, the plaintiffs 
argument begins with distinguishing 
the “relator” in a qui tam lawsuit 
from the plaintiff in the Valley Forge 
case, the Lujan case, or any other 
plaintiff in a federal court lawsuit. 
Unlike other plaintiffs, “qui tam re- 
lators cannot and do not sue for FCA 
[False Claim Act] violations on their 
own behalf. Rather, they [relators] 
sue on behalf of the government as 
agents of the government, which is 
always the real party in interest.”” 

The statutory scheme of the False 
Claim Act supports this contention. 
The False Claim Act delineates the 
differences between the plaintiff-re- 
lator and other plaintiffs.'* The act 
requires that a relator initiate a qui 
tam lawsuit on behalf of and in the 
name of the government, through the 
relator. The act grants to the govern- 
ment the right to intervene in a qui 
tam lawsuit.'* The act further autho- 


rizes the government to settle or dis- 
miss a qui tam lawsuit without the 
consent of the relator.’° In addition, 
the government has the right to limit 
the relator’s involvement in the ac- 
tual prosecution of the case.'* In 
short, the relator, which means “in- 
former,” is just that and not the real 
party to the qui tam lawsuit."” 

The standing of a qui tam relator 
is difficult because application of the 
standing doctrine must ensure that 
the court has the power to redress 
the injury alleged by a qui tam plain- 
tiff. In all False Claims Act cases, 
however, the plaintiff is the United 
States of America, through the rela- 
tor, even though relators are some- 
times referred to as a co-plaintiff. 
Accordingly, the relator’s argument 
for standing to bring a False Claims 
Act lawsuit is that the government’s 
injury, not the relator’s, controls the 
question of standing.’* This “stand- 
ing by representation” may also be 
referred to as “standing by assign- 
ment.” Courts adopting this theory 
rely on the provisions of the False 
Claims Act that assign a portion of 
the government’s interests in such a 
claim to the qui tam relator.’ By as- 
signing a portion of the recovery for 
False Claim Act violations to 
relators,”° Congress has conferred 
standing to the relator to pursue gov- 
ernment claims that fall within the 
False Claims Act.” 


The Supreme 
Court’s Decision 

On May 22, 2000, the Supreme 
Court issued its opinion in the 
Stevens case. The Court held that 
private individuals do have stand- 
ing to sue under the False Claims 
Act.” The Court ruled that because 
the False Claims Act allowed for a 
partial assignment of the 
government’s damage claim to the 
relator, the relator as assignee, has 
standing. Justice Scalia also added 
that the long tradition of qui tam 
realtor lawsuits in England and the 
United States confirmed the Court’s 
conclusion that such lawsuits are 
cases or controversies upon which 
the standing a qui tam relator can 
be based. The left unresolved two 
other major constitutional chal- 
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lenges to qui tam relator standing: 
Appointment Clause arguments and 
Separation of Powers arguments.” 


Conclusion 

The Supreme Court’s decision as 
to whether a relator’s standing to sue 
under the False Claim Act will have 
great impact. There is no question 
that government resources are ex- 
pended to review and investigate qui 
tam lawsuits. However, if the only 
method for successful prosecution of 
False Claim Act claims is if the gov- 
ernment intervenes, then the govern- 
ment will no longer have the direct 
benefit of recouping almost $3 billion 
attributable to qui tam cases since 
1986. 

In short, if the Supreme Court 
determines that relators do not have 
standing to pursue qui tam claims 
after the government has declined 
to intervene, the only winners will 
be dishonest government contrac- 
tors, and the losers will be their com- 
petitors, the United States govern- 
ment, and us, the taxpayers. U 


1 31 U.S.C. 3729-3736. 

2 31 U.S.C. 3730(b)(1). 

3 Mary Thompson and Michael Siemer, 
Qui Tam Litigation: Pursuing Public 


Claims for Private Gain Under The Fed- 
eral False Claim Act, 37 Houston Law- 
yer 18 (2000); John T. Boese and Beth 
McClain, Scope of Civil False Claim Act 
is Cause of Strife, N.Y. L.J. (Nov. 8, 1999); 
Gregory Meyers, Qui Tam Litigation, 10 
S.C. Lawyer 26 (1999); Elizabeth Dudek, 
Medicaid Fraud and Abuse in Florida: A 
New Approach to an old Problem, 72 Fa. 
B.J. 44 (1998); Gretchen Forney, Quit 
Tam Suits: Defining the Rights and Roles 
of the Government and the Relator Un- 
der the False Claim Act, 82 Minnesota L. 
Rev. 1357 (1998); Patricia Meador and 
Elizabeth Warren, The False Claim Act: 
A Civil War Relic Evolves Into a Modern 
Weapon, 65 TENNESSEE L. REv. 455 (1998); 
Marc S. Raspanti and David M. Laigale, 
Current Practice and Procedure Under 
the Whistleblower Provisions of the Fed- 
eral False Claims Act, 71 TEMPLE L. REv. 
23 (1998); John T. Boese, The New 
Florida False Claim Act: Florida Borrow 
a Powerful Federal Anti-Fraud Weapon, 
69 Fra. B.J. 3 (1995). 

* Department of Justice Statistics, No- 
vember 1999. 

7 Questions about the constitutional- 
ity of the qui tam provision of the Fed- 
eral False Claim Act almost always arise 
when the government declines to inter- 
vene in a relator initiated qui tam law- 
suit, and the relator proceeds without 
the participation of the government. 

8 In fact, the Supreme Court denied 
certiorari on the issue of the constitu- 
tionality of relator prosecuted qui tam 
lawsuits in United States ex rel. Shumer 
v. Hughes, 520 U.S. 939 (1997). 


September Will Be Too Late! 


The deadline for address changes 
in the September 2000 directory is 


NOW. 


To update your official record address, 
telephone number, facsimile, and email 
address, send changes to Membership 
Records Dept., The Florida Bar, 650 


Apalachee Parkway, Tallahassee, FL 
32399-2300. 
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® Riley v. St. Lukes Episcopal Hospital 
et al., 196 F.3d 514 at 523 (5th Cir. 
1999). 

10 Td. at 531. The Fifth Circuit Court of 
Appeals opinion in Riley was issued just 
days before the Supreme Court’s Order 
in Stevens requesting briefing on the is- 
sue of relator standing to sue. An en banc 
hearing concerning the Riley opinion 
was granted by the Fifth Circuit Court 
of Appeals but the hearing was deferred 
until the Supreme Court rules in the 
Stevens case. 

1 The Lujan court particularly noted 
that the case before the court was not 
“the unusual case in which the Congress 
has created private interest in the out- 
come of a suit against a private party 
for the government’s benefit, by provid- 
ing a cash benefit for a victorious plain- 
tiff.” Lujan, supra at 572-573. 

2 United States ex rel. Hyatt v. 
Northrop Corporation, 91 F.3d 1211 at 
1217 n.8 (9th Cir. 1996). 

18 31 U.S.C. §3730. 

14 31 U.S.C. §3730(b)(4)(A). 

15 31 U.S.C. §3730(c)(2)(A) and 31 
U.S.C. §3730(c)(2)(B). 

© 31 U.S.C. §3730(c)(2)(C). 

17 Biack’s Law Dictionary at 1453 (West 
4th Ed. 1968). 

18 United States ex rel. Kelly v. Boeing 
Co., 9 F.3d 743,748 (9th Cir. 1993); 
United States ex rel. Kreindler & 
Kreindler v. United Technologies Corp., 
985 F.2d 1148, 1154 (2d Cir. 1993), cert. 
denied, 113 S. Ct. 2962 (1993); United 
States ex rel. Robinson v. Northrop Corp., 
824 F. Supp. 830 (N.D. Ill. 1993); United 
States ex rel. Givler v. Smith, 775 F. 
Supp. 172, 180 (E.D. Pa. 1991); United 
States ex rel. Truong v. Northrop Corp., 
728 F. Supp. 615, 619 (C.D. Cal. 1989). 

19 Kelly, 9 F.3d at 748; Robinson, 824 
F. Supp. at 836; Givler, 775 F. Supp. at 
180-81. 

20 Pursuant to 31 U.S.C. §3730(d), the 
relator is entitled to 15-30% of the 
government’s recovery. 

21 See Caminker, The Constitutionality 
of Qui Tam Actions, 99 Yale L.J. 341, 
383 n.211 (1989); and Lee, The Stand- 
ing of the Qui Tam Relators Under the 
False Claims Act, 57 U. Cut. L. Rev. 543, 
563-71 (1990). 

22 Vermont Agency of Natural Resources 
v. United States ex rel. Stevens, No. 98- 
1828 (May 22, 2000). 

23 Td. at n.8. 


Kenneth J. Nolan is a member of 
the Consumer Protection Law Commit- 
tee of he Florida Bar. He practices in Ft. 
Lauderdale and concentrates in qui tam 
lawsuits. 

Michael Flynn is a professor of 
Law at the Nova Southeastern Univer- 
sity Shepard Broad Law Center. He is a 
member and past chair of the Consumer 
Protection Law Committee. 

This column is submitted on behalf 
of the Consumer Protection Law Commit- 
tee, Adam J. Kohl, chair. 


The Litigation Bookshelf 

Persuasion, The Litigator’s Art by 
Michael E. Tigar is the fourth in a 
series of books designed for improv- 
ing a litigator’s skills. 

Readers will learn how to find, 
develop, and tell the story effec- 
tively; five elements of persuasion 
and their role in the case; round and 
flat characters in summation; 
proper arrangement of trial mate- 
rials; and how to personify a corpo- 
ration or other entity at trial. 

Also by Michael E. Tigar is Ex- 
amining Witnesses, Effective Depo- 
sitions, and Expert Witnesses. 

Examining Witnesses offers theo- 
ries, techniques, and strategy guid- 
ance needed to use witnesses effec- 
tively in trial from the first client 
meeting through seeing, shaping, 
presenting, and summing up the 
case. 

Helping the litigator to under- 
stand the deposition process, avoid 
pitfalls, and make the best use of 
its opportunities, Effective Deposi- 


Books 


tions gives in-depth explanations, 
techniques, and strategies. 

Expert Witnesses catalogs the 
principles trial lawyers should 
grasp and tells how to deal with the 
problems one is likely to encounter 
in qualifying, entering, and object- 
ing to expert testimony. 

These books cost $95 for ABA Liti- 
gation Section members and $110 
for nonmembers. Call 800/285 2221 
(ABA1)or visit www.ababooks.org. 


Employment Litigation 

Employment Litigation Hand- 
book, offered by the American Bar 
Association, gives expert solutions 
to the procedural and substantive 
problems you may encouter during 
the assessment, settlement, litiga- 
tion, and appeals stage of an em- 
ployment case. 

Edited by Jon W. Green and John 
W. Robinson IV, the handbook (342 
pages) sells for $89 or $84 for ABA 
Litigation Section members. Call 
800/285-2221 to order. 


Bar members are encouraged to sub- 
mit brief book reviews of approximately 
500 words for publication. They should 
be related to law but may be practical, 
esoteric, entertaining, or fiction. 

Reviews should include the number of 
pages, the publisher, cost, and publisher's 
address. 

Reviews are published on a space- 
available basis. 

Submit a hard copy and a diskette in 
WordPerfect or ASCii format of the re- 
view to Editor, The Florida Bar Journal, 
650 Apalachee Parkway, Tallahassee, FL 
32399-2300. 


Criminal Law 

Matthew Bender has released 
compact disc featuring the follow- 
ing new Florida criminal publica- 
tions: Florida Criminal Defense 
Trial Manual, Florida Criminal 
Practice and Procedure, and Elev- 
enth Circuit Criminal Handbook. It 
also features Florida Rules and 
Florida Statutes. 

For more information, visit 
www.bender.com. 


The Florida Bar Journal Legal Articles Guidelines 


The primary purpose of articles and columns is to educate 
or inform the reader on issues of substaniive law and practical concern to lawyers. 


Analysis, opinion, and criticism of the present state of the law also are encouraged and should be 
clearly identified by sufficient legal authority on all sides of an issue to enable the reader to assess 
the validity of the opinion. Where criticism is voiced, suggestions for reform should 
also be included. Criticism should be directed to issues only. 


Articles submitted for possible publication should be typed on 8 & 1/2 by 11 inch paper, 
double-spaced with one-inch margins. Only completed articles will be considered. 


Citations should be consistent with the Uniform System of Citation. Footnotes must be 
concise and placed at the end of the article. Excessive footnotes are discouraged. 


Lead articles may not be longer than 18 pages, including footnotes, and will be reviewed 
by members of The Florida Bar Journal Editorial Board. The board, which is composed of lawyers 
practicing various areas of law, has discretion over the acceptability of legal articles. 


The board prefers not to review articles submitted simultaneously to other publications and 
requests notification from the author that the article or any version of it has ever been 
published or is pending publication in another periodical. Review is usually completed in six weeks. 


Columns may be submitted directly to section column editors. 
Length of columns is 12 pages including footnotes. 


Unsolicited manuscripts are invited and may be submitted to 
Editor, The Florida Bar Journal, 650 Apalachee Parkway, Tallahassee, Florida 32399-2300. 
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Trtaver Leisure 


If you love baseball, you belong on a 
team at the L.A. Dodgers Adult Baseball 
“Fantasy Camp” at world-famous Dod- 
gertown in Vero Beach, FL. “We’re talking 
about the best,” says one experienced 
camper. “No other camp can compete.” 

The instructional line-ups feature leg- 
endary Brooklyn and former L.A. 
Dodger greats. You'll learn their trade 
secrets, enjoy their camaraderie and hear 
true tales of their careers — right here 
where the Dodgers live and play during 
spring training. It’s a baseball dream 
come true. 

For inquiries or a free brochure: 
(800) 534-PLAY 
© or (561) 569-4900 


| P.O. Box 2887 
/ 11 Vero Beach, FL 32961-2887 


LA 


Play in the big leagues 
Oct. 29-Nov. 4, 2000 
or Feb. 8-14, 2001 
@ $4,195 
A. Is, pres poh 


Chair Your Next 
Meeting at Sandestin 


Plan on exceeding expectations and 
discover our award-winning resort 
destination on Florida's Gulf Coast. 


Best rates available November 
through February. Proud recipient of 
both Gold Key and Pinnacle awards. 


877.870.5913 


www.sandestin.com 


GOLF AND BEACH RESORT 
9300 Highway 98 West « Destin, Florida 32541 


Come enjo 

scapines.com 
5 miles of 
ocean beach. 54 holes of exciting 
championship golf. World-class tennis. 
Inviting villa accommodations. And 
warm sunny weather. Call for your 
free vacation guide today. 


Call 1-800-SeaPines 


(732-7463) 


Sea Pines 


Hilton Head Island, South Carolina 


FB 


62 THE FLORIDA BAR JOURNAL/JULY/AUGUST 2000 


coast 
betters. 


Hilton Head Oceanfront 
_ Rentals Co. You play. | 
We'll do all the work 
Hilton Head Oceanfront Rentals wants your 
vacation to be relaxing and rewarding. That's 
why we offer complete vacation planning. You 
teil us your needs and we'll take care of all” 
the details. including airfare and car rental. 


> HILTON HEAD 


OCEANFRONT 


COMPANY 


P.O. Box 6151 * Hilton Head, SC 29938 
Call For Information 


1-800-845-6132 


http://www.oceanfrontrentals.com 


Want to ? 


Get 


expléreSC.com 


Youn Gateway Jo Exploning South Canolina 


Planning your vacation? 
Choose South Carolina for golf, 
beaches, 
shopping, mountains and much more. 
Let ExploreSC.com be your tour 


guide. 


| Sandestin | 
Vacation Rentals & 
ing 
888-THE BEACH (888-843-2322) toll free 
= 


have it. 
fripp means 
family fun! 


Fripp Island is the perfect vacation spot 
for families. After all, it offers plenty of 
fun for everyone, including swimming, 
canoeing, golfing (with or without the 
kids) and extra-special activities at Camp 
Fripp. If you’re searching for a great family 
getaway, set your sights on Fripp! 


Call 1-800-845-4100 
today to plan your 
family vacation! 


Fripp Island Resort 


CAROLINA 


www. frippislandresort.com 


A TRULY 
| FGENDARY RESORT. 


In 1913, this mountain resort made 
history for its attention to comfort 
and breathtaking views. 

Today, the legend continues. 
°510 rooms * 50,000 sa. ft. of meeting space 
*Wonderful dining & amenities 
*18-hole championship golf 
*Spa opening 2000 
*Newly expanded, state-of-the-art 

Sports Complex 


A TRULY LEGENDARY RESORT 
Asheville, North Carolina 
MOBIL FOUR STAR, AAA FOUR DIAMOND 


For information, contact (800)438-5800 


A Definitive Collection 
of Over 150 
Confederate Longarms 


Enjoy the finest collection of firearms 
manufactured in seven states of the 
Confederacy. On display at 
Greensboro's Historical Museum, view 
the intricacies of gunsmithing during 
the Civil War. Collection donated by 
Dr. & Mrs. John M. Murphy. 


Greensboro Historical Museum, 
130 Summit Avenue 
Greensboro, NC 27401 
open daily except Mondays 


Call 800.344.2282 today for 


more details. 
Tarpley 


Guilford 


County 
www.greensboronc.org 


Aberdeen 


‘Bed & Breakfast 


Charm and luxury are not 
compromised for the modest price 
our guests "Love" to enjoy. 


64 Linden Avenue 
Asheville, NC 28801 
1-888-254-9336 
fax: 828-281-4005 
e mail - aberdeeninn@aol.com 


http://www. lookingup.com/aberdeen/ 


JOIN THE SUMMER FUN AT 
PINE MOUNTAIN 


Bring the family for FSU's 
Flying High Circus, 


June 3 — August 1 8 


Spend a day at 
Robin Lake Beach 


Enjoy the beautiful new Virginia Hand 
Callaway Discovery Center 


Hike, Canoe, Camp, FDR STATE PARK 


There's always lots to see and do at 
Pine Mountain...the Gateway to 
Callaway Gardens. for information on 
package prices and a free booklet on 
things to do and places to see, call toll tree : 


1-800-441-3502 ext. 950 


Gateway To Callaway Gardens 
PINE MOUNTAIN TOURISM ASSOCIATION 
P.O. BOX 177 ¢ PINE MOUNTAIN, GA 31822 
www. pinemountain.org 
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{stand the eyes 
around 
pour Complete 
Accommod 
: 
ve 
‘Mourn. : 
Carl -FNSBORO Georgia 


Leisure 


Gatlinburg’s Newest Hotel 


Your Choice for 
Affordable Luxury 


*131 Deluxe Rooms & Suites 

* Private Balconies, Fireplaces 
and Jacuzzis 

*Rooftop Penthouse Suites 

*Rooftop Meeting and Banquet 
Facilities 

¢One Block from the Gatlinburg 
Convention Center 

*Complimentary Deluxe 
Continental Breakfast 


Recipient of Choice 


, & Clarion Inn of 


1100 Parkway, Gatlinburg, TN 37738 
865-436-5656 ¢ 800-933-0777 


www.clariongatlinburg.com 


ONE PHONE CALL WILL Do It! 


508-693-7200 
+ FREE SERVICE 


- Booking Martha’s Vineyard and Nantucket'’s Inns, Hotels, 
Cottages, Guest Houses, Bed & Breakfasts, and 
Condominiums 

- Founded in 1977 we are the Islands’ longest established 
reservation service with a history of successfully 
accommodating our Islands’ visitors 


- Serving Individuals, Corporations, Wedding Groups & 
Reunions 


Some call it convenience; we call it intelligence. 

Why spend hours dialing long-distance to find your ideal 
accommodations? Call Martha's Vineyard & 

Nantucket Reservations to select from our numerous 
listings, and book your reservation...all in the same 
phone call. Martha’s Vineyard & Nantucket Reservations 
is open year ‘round. 

Barbara St. Pierre 


Martha’s Vineyard 
& Nantucket 
Reservations 


508-693-7200 


73 Lagoon Pond Rd. - P.O. Box 1322 


GODDARD 


Bed & Breakfast 


25 Hillstead Road 
Claremont,NH 03743 
(603) 543-0603 
1-800-736-0603 
FAX (603) 543-0001 
deb@goddardmansion.com 


http://www.goddardmansion.com 


A 1649 Homestead and Carriage House 
overlooking the Oyster River, and the 
old mill falls. 23 historic rooms, fine 
dining in an authentic Colonial 
atmosphere, casual fare in the ffrost 
Sawyer Tavern. 


Historic guestrooms have fireplaces, 
four posters, Georgian bed drapes, 
private baths, soaking tubs, full 
breakfast inclusive. 


One hour north of Boston, and eight 
minutes from historic Portsmouth, 
with it’s museums and mansions on 
tour, antiques and outlet shopping, 
and the seacoast of New Hampshire 
and the rocky coast of Maine. 


Golf courses, the Shaker Village, 
whale watching, all within minutes. 


THREE CHIMNEYS INN 
17 Newmarket, Durham NH 03824 
603 868 7800 888 399 9777 
chimney3@threechimneysinn.com 


Authentic American Bed er Breakfast 


The Willows is the perfect getaway in 
America's favorite City-by-the-Sea. This 
beautifully restored historic landmark, three 
blocks from downtown and the waterfront, 
has one of the few renowned "Secret 
Gardens" of Newport's Historic Point. 
Inside, you'll find exquisitely decorated 
rooms, wonderful amenities, and have a 
sumptuous "Gilded Age" breakfast in bed. 


8 Willow Street, Historic Point 
Newport, Rhode Island 02840-1927 
401-846-5486 


The American B & B Association 


Experience the Beauty 

of the Rockies 
Stay in a charming, historic log cabin 
or lodge room, on our 1,000 acre 
ranch nestled in the Sawtooth 
Mountains, one hour north of Sun 
Valley. Enjoy sumptuous breakfast 
and dinner meals, our natural hot 
springs swimming pool, private 
stocked catch-and-release fishing 
pond and horseback riding on the 
ranch. An exciting variety of area 
activities includes hiking, biking, 
white water rafting, scenic drives and 
ghost town visits. 


THE IDAHO ROCKY MOUNTAIN RANCH 


Idaho Rocky Mountain Ranch 
HC 64 Box 9934~Stanley, ID 
83278 
208.774-3544~FAX 208.774-3477 


idroc Inetwork.net 


Vineyard Haven, MA 02568 - Fax 508-693-1878 
www.mvreservations.com 
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Award of Excellence 


Ss Clarion 
tay FA the Year lan & Suites 
~ Romantic ~ 
| 
ae? | 
SS 
www.idahorocky.com 


Walk Earth’s 
Scenic Trails 


Stay in B&B’s, Inns, Lodges 
Weekends and Weeklongs+ 


California * New Mexico + Great Smoky Mountains 
Maine * New Hampshire * Midwest and more 
MEXICO: Copper Canyon + Yucatan 


TH | 


Call for Brochure 


877-869-5745 847-869-5745 


email: teiywt@mes.com 
www.earthisyours.com 


“One of the Top Walking gle 
~ Companies in the World” 
~ Walking Magazine| 


ADVENTURE 
ASSOCIATES 


SPOTTED HORSE RANCH 


stone’s throw from the 
Hoback River. Horseback riding, 
flyfishing, cookouts, river 
floating, pack trips wee Western 
fun for the whole family. 
Mountain, river and wildlife views 
with meals served in 
view of the river. For color 
brochure and information ona 
one-stop vacation, call: 


307-733-2097 800- 2084 
fox 307-733-3712 


Jackson, WY 83001 
www.spottedhorseranch.com 


WOMEN'S 
WEEKEND 
GETAWAYS 


= for mothers & others 


RELAX & RECHARGE 
IN SO. CALIFORNIA 


arts & crafis # yoga # fun 
campfire # massage & more 


Scrapbook Marathon 


classes 
sleep? 
fun 


massage 


Catt (888) 633-2226 
OR TAKE A CAMP TOUR: 
WWW.CAMPGETAWAY.COM 


woman owned and operated since 1987 


EAST AFRICA 


Cultural & 
Wildlife Safari 


* Superb wildlife viewing 
* Premier East Africa parks 
* Visit traditional tribal villages 
* Deluxe park lodges, luxury tents, 
primitive camp, Swahili guest house 
* Warm Indian Ocean 
* Sun, swim, snorkel and sail 

* Private land rovers 
* Guided safari walks 


JANUARY 12 - FEB 1, 2001 


Reserve Today!! 
www.adventureassociates. 
email: adventureassc@quidnunc.net 


Free Brochure (888)532-8352 


Modern Wildern Living wid 
Survival Skills Adventures 


Field Courses 
Lectures 
Consulting 
Museum Replication 
Corporate Thinking 


Contact: Cody Lundin/ 
Box 3064 


Let 140,000 eyes see the world 
through your 
advertisement in the 


Travel 2 Leisure Section 


For more information on how 
you can 
promote your resort, property 
or location 


Call: 


Randy Traynor 
(850) 561-5685 
e-mail: rtraynor@flabar.org 
The Florida Bar Journal 
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\ 
Lei 
0 
e 
Prescott, Arizona 86302_ 
(520) 636-8384 


BUSINESS 
APPRAISALS 


Valuations of 
Interests in Closely-held Businesses 
and Intangible Assets 


weyalScope Research provides you 
concise, and commanding 
esearch and writing. Outsource thos@ 
and briefs. or 


expert's reconstruction and put i 

or tape. 850-386-2233. Free co! 
Demonstrative services shown a2 
www.imagestudio.org. 


ATTORNEY REFERRAL 
SERVICES 


Litigation 
e Estate and Gift Taxes 
e Mergers and Acquisitions 


PEED, KOROSS, 


2 A-A-A Attorney Referral Servie. is your 
phone ringing like it used to? Last igiimnae 
referred over 12,000 callers to our anna 
PERSONAL INJURY ATTORN ~We 
have calls. All legal categories, we® Calis 
statewide. Call us A-A-A nome Reierral 
Service 1-800-733-5342, 1-888 45, 
24 hr pager. Are you ready to rt getting 
referrals? 


as your client injured or arrested 

gas? Cali Craig P. Kenny & Asso 
law firm committed to the client, pra 
imarily in the areas of Personal Inju 
s’ Compensation, Medical Malpract 
minal Defense. Experienced Trial 
. Call Craig toll free: 1-888-275-336§ 
.CPKLAW.com 


350 S.E. 2nd Street 
Ft. Lauderdale, FL 33301 


(954) 760-9000 


(954) 760-4465 fax 
tin Check out the info@pkfccpa.com 
Handwriting Lawyer Services Pages in www.pkfccpa.com 
®@ Forensic Document Exami the wa -accoriad this Michael A. Crain, CPA*/ABV 
writing Expert: Don Quinn, 40 ptem Leroy Koross, CPA*, CVA 


cock Drive, Suite 147, Jacksol (* regulated by State of Florida) 


32207, (904) 399-3300. Thirty } 
perience in Federal and Stale 
Laboratories. Qualified in Fe¢ 
State courts. Retired FDLE @ 
Examiner. 


Member firm of 
Financial Consulting Group, L.C. 


EXPERTS 


| OUTSTANDING SUCCESS 


& Certified Forensic Docume 
iner, Thomas Vastrick, 225 S 
#109, Maitland, FL 32751 (@ 
0004. Formerly with U.S. Postalaiaammas 
tion Service Crime Lab. Over 20-yrs. Ex- 
perience. ABFDE Certified (for Board 
Director). Court qualified th 
southeast. 


Medical 


@ Physicians For Quality : 
medical experts. Since 1986. 
Florida physicians who have 
review your malpractice casegm 
has merit, testify for you. Pa 
Defense. 1-800-284-3627. 
www.physiciansforquality.cormm 


| DENTAL MALPRACTICE 


¢ Plaintiff or Defense 
* Case Merit, Causation, Liability 


Our in-house, board-certified MDs 
review medical records and match 


Real Estate La 


¢ Trial Preparation experts to meritorious cases 
@ James L. Mack, Board Cert fie Latest ti tion and Strategy > vad = of thousands 
Estate Lawyer with 50 years] specialists in your region. 


ecnupively in Florida real esta e jaw, AV INITIAL CONSULTATION OFFERED 


WITHOUT CHARGE 


1-877-OPN-WIDE 


: (toll free) 676-9433 
Mark C. McCauley, D.M.D. CALL 1-800-275-8903 


Visit our website—www.amfs.com 


American Medical Forensic Specialists, inc. 


Country Club Drive, #607, Mia 
(305) 466-5519, fax (305) 68 
mail: jimacklaw @ aol.com. 


4 — JUST A REFERRAL SERVICE— 
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@ Qualified 1031 Exchange — 
services. Regular, delayed, reverg™ 
build-to-suit. 20 years experience. Wie 
with you and your clients. Competitivg 
ing. Call Jeff Riddell. (941) 366-1300 Glia 
(941) 955-9380 for information. a 


STOCKBROKER FRAU.: 
MISMANAGEMENT 


@ Call us to talk over remedies val to 
your clients who have securities agegunn 
losses. Referral or co-counsel; expert Wi 
affiliations. David McGee, Beggs 
Pensacola, (850) 432-2451. 


SETTLEMENTS/LOTTERIES 


@ Top dollar paid for insurance setti@iments 
and lottery winnings. Do you have High N@tiigiaas 
Elder Clients? We purchase large life insurance 
policies from seniors. Heartland Capital Fund- 
ing, Inc., 


(800)897-9825. 


TRADEMARK 


& COPYRIGHT SEARCHES 


TRADEMARK- Supply word and/or 
design plus goods or services. 


SEARCH FEES: 
COMBINED SEARCH - $290 


(U.S., State, Expanded Common Law and Internet) 


TRADEMARK OFFICE - $120 


EXPANDED COMMON LAW - $165 

DESIGNS - $195 per International class 

COPYRIGHT - $155 

PATENT SEARCH - $450 (minimum) 
INTERNATIONAL SEARCHING 


DOCUMENT PREPARATION 


(for attorneys only - applications, Section 8 : 
& 15, Assignments, renewals.) ee 


APPROVED - Our services meet 
standards set for us by a D.C. Court 


of Appeals Committee. 


Over 100 years total staff experience - not 
connected with the Federal Government. 


3030 Clarendon Blvd., Suite 209 


Phone: (703) 524-8200 
FAX: (703) 525-8451 


STATE TRADEMARK - $125 Pe 


RESEARCH-(SEC - 10K's, ICC, FCC, J 
COURT RECORDS, CONGRESS.) 


GOVERNMENT LIAISON SERVICES, INC. 


Arlington, VA 22201 


Major credit cards accepted. < 
TOLL FREE: 1-800-642-6564 7% 
WWwW.TRADEMARKINFO.COM 
Since 1957 


“Best Case cut our time in half and doubled our productivity.” 


janine Cletsh, Paralegal/Office Manager. Roberts & Robold, PA, Oriande, FL 


New! VERSION 8.O 
FASTER, SMARTER, EASIER TO USE. 
Best Case Bankruptcy for Windows is 


the friendliest, most powerful software 
available for preparing debtors’ forms. 


Several packages available including a 
Multi-User Network Version. Our prices 
include toll-free support and free updates 
for one full year. 


1800.492.8037 


Call us today for your 
FREE evaluation version, 
brochure and price list, 
or reach us on the web at 
www.bestcase.com 
Best Case Solutions, Inc. 


P.O. Box 32 
Evanston, IL 60204 


VISA * MASTERCARD * AMERICAN EXPRESS DISCOVER} 
60-DAY MONEY-BACK GUARANTEE! 


For more information on how 


intone Testing & 
Consulting 


Technical Evaluations and 
Expert Testimony 
Inquires Welcome 


Automotive Accident Reconstruction; Boating, 
PWC, Sailing & Maritime; Biomedical Injury Analy- 
sis; Construction Safety; Elevators/Escalators; 
Fires/Explosions; Flammability; Glass/Metal Frac- 
ture; Helmets; Ladders; Parks, Playgrounds, 
Amusements; Pollution-Air & Water; Safety/Elec- 
trical Engineering; Slips, Trips & Falls; Sports, Rec- 
reation, Aquatics; Toxic Exposure; Transportation, 
Tires; Highway Safety; Warning/instructions 


(561) 745-7940 


you can advertise in the 
Lawyer Services Pages 
Contact: 
Julie Tanner 


(850) 561-5687 


HEALTH CARE AUDITORS. INC. 


MEDICAL EXPERT TESTIMONY SERVICES 


CONSULTATIVE EXPERTS 
TO THE MEDICAL-LEGAL COMMUNITY 


MEDICAL/DENTAL MALPRACTICE EXPERTS | 


FREE TEAM PREVIEW: for merit, causation and liability. We shall confer with you in great 


liability is poor. 


=] detail the intimate clinical issues and standards of care (lab slip by lab slip if necessary) 
=| © before you capitalize ANY expert fees. We shall be BRUTALLY CANDID if causation or 


FREE WRITTEN REPORT: To indemnify your firm should case be unworthy of pursuit. 
WE HAVE SUCCESSFULLY COMPLETED OVER 15,000 CASES FOR 


5,000+ FIRMS SINCE 1986. 


: OUR BOARD CERTIFIED EXPERTS WORK CLOSELY WITH YOU TO 
=) MAXIMIZE RECOVERY. SPECIAL FINANCE ALTERNATIVES AVAILABLE. 


STAT-STAT EXPERT AFFIDAVITS SUPER RUSH. 


HCAI: Health Care Auditors, Inc. 
13577 Feather Sound Drive 
Bldg. II, Suite 190 
Clearwater, Florida 33762-5552 


THE FL 


Toll Free 1-877-390-HCAI 


Call (727) 579-8054 
Fax (727) 573-1333 
We are pleased to receive your calls. 
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American Medical 

Forensic Specialists 
Attorneys’ Title Fund 
Blake & Blake 


Best Case Solutions I've seen e-cards before. But this is 
Blumberg Excelsior the first time I’ve ever seen an e-subpoena. 


Compufinancial Systems 
Corporate Creations 
Empire Corporate Kit 
Florida Retail Federation 37 
Government Liaison 

Services 67 
Health Care 

Auditors, Inc. 67 
Inter-City Testing & 

Consulting 67 
International Genealogical 

Search 55 
Law.com 21 
Lawgic Publishing 33 
Lexis Publishing 

Cover 2,1, 3, 31, 34, 35,Cover 3 

Loislaw.com 
Dr. Mark McCauley 
Med Witness 
Nextel Communications 
Peed, Koross 
Siver Insurance 

Consultants 
T. Rowe Price 39, 47 
UCC Filing Services 7 
West Group 23,Cover 4 


INTERNATIONAL 


| know this is not the summer vacation you wanted, Gunther, 
but in the next room there’s a sand box and some buckets. 
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What you don’t know can hurt you. Information is power in this 
ever-changing world. Keeping up with what happens out there can 
have a big impact on you, your clients, and your business. 
That’s where the NEXIS® news & business service can help. 

It is the source that legal professionals rely on to keep up with the news. 
Get the news right, get it fast, and get what you need. 

With one click, you can search more than 13,000 news sources. 
You tell us how you want it...it’s news on your terms. 

The NEXIS news & business service exclusively from 
the LEXIS Publishing™ family of companies. 


LEXIS Publishing 


LEXIS-NEXIS » MARTINDALE-HUBBELL 
MATTHEW BENDER = MICHIE = SHEPARD’S 


LEXIS, NEXIS, Shepard's and Martindale-Hubbell are registered trademarks and LEXIS Publishing and MICHIE are trademarks of Reed Elsevier Properties Inc 
used under license. Matthew Bender is a registered trademark of Matthew Bender Properties Inc. 
© 2000 LEXIS-NEXIS Group. All rights reserved. 
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“Yep... they ve added 
EPA, BIA and FCC decisions.” 


New coverage of three federal agencies... 
¢ EPA—Environmental Protection Agency decisions, includ- 
ing those of the Environmental Appeals Board. A KeyCite 
exclusive! 
¢ BIA—Board of Immigration Appeals decisions. 
¢ FCC —Federal Communications Commission decisions, 
orders, petitions, notices and policy statements. 

Now you can quickly determine the direct history of any 
EPA, BIA or FCC decision. You can also find citing references 
from cases, statutes, administrative materials, law reviews, 
practice guides and much more. 

New Jurisdictional-Limits feature. 

Now it’s easier than ever to limit by jurisdiction. Simply 
click on the “Available Jurisdictions” button in KeyCite 
Limits and view a list of all case law jurisdictions represented 


INFORMAT 141 


Bancroft-Whitney * Clark Boardman Callaghan 
Lawyers Cooperative Publishing + Westlaw” + West Publishing 


2000 West Group 2-95886/5-00 


Trademarks shown are used under license 


The Key to Good Law® 


ON YO Us 


“KeyCite just expanded... again.” 


“Again?” 


“The best keeps getting better.” 


in your current list. Select those that interest you. No need to 
remember exact names or codes for the various jurisdictions. 


The revolution continues. 

Since its introduction in 1997, KeyCite has been an over- 
whelming success with critics and legal researchers. 

But we aren't resting on our laurels. These new features 
are part of a long line of additions to KeyCite over the past 
two years. 

And there's more to come soon—including citation cov- 
erage of tax and patents. We haven't stopped expanding and 
improving KeyCite yet. And we never will! 


For search assistance, please call the 
West Group Reference Attorneys at 1-800-REF-ATTY 
(1-800-733-2889). 
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